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JUSTICE COMMITTEE 
 

AGENDA 
 

35th Meeting, 2015 (Session 4) 
 

Tuesday 8 December 2015 
 
The Committee will meet at 10.00 am in the David Livingstone Room (CR6). 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 9 in private. 
 
2. Apologies (Scotland) Bill: The Committee will consider the Bill at Stage 2. 
 
3. Subordinate legislation: The Committee will take evidence on the Victims’ 

Rights (Scotland) Regulations 2015 [draft] from— 
 

Paul Wheelhouse, Minister for Community Safety and Legal Affairs, Neil 
Robertson, EU Criminal Justice Team, Graham Ackerman, Victims and 
Witnesses Team, and Craig McGuffie, Directorate for Legal Services, 
Scottish Government. 
 

4. Subordinate legislation: Paul Wheelhouse (Minister for Community Safety 
and Legal Affairs) to move— 

 
S4M-14801—That the Justice Committee recommends that the Victims’ 
Rights (Scotland) Regulations 2015 [draft] be approved. 
 

5. Subordinate legislation: The Committee will take evidence on the Justice of 
the Peace Courts (Special Measures) (Scotland) Order 2015 [draft] from— 

 
Paul Wheelhouse, Minister for Community Safety and Legal Affairs, Neil 
Robertson, EU Criminal Justice Team, Graham Ackerman, Victims and 
Witnesses Team, and Craig McGuffie, Directorate for Legal Services, 
Scottish Government. 
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6. Subordinate legislation: Paul Wheelhouse (Minister for Community Safety 
and Legal Affairs) to move— 

 
S4M-14802—That the Justice Committee recommends that the Justice of 
the Peace Courts (Special Measures) (Scotland) Order 2015 [draft] be 
approved. 
 

7. Abusive Behaviour and Sexual Harm (Scotland) Bill: The Committee will 
take evidence on the Bill at Stage 1 from— 

 
Rt Hon Lord Carloway, Lord Justice Clerk; 
 
Edward McHugh, Deputy Legal Secretary to the Lord President; 
 
Sheriff Gordon Liddle, Vice President, Sheriffs' Association. 
 

8. Subordinate legislation: The Committee will consider the following negative 
instruments— 

 
Sheriff Appeal Court Fees Order 2015 (SSI 2015/379); 
  
Civil Legal Aid (Scotland) (Miscellaneous Amendments) Regulations 2015 
(SSI 2015/380); 
  
Scottish Tribunals (Eligibility for Appointment) Regulations 2015 
(SSI 2015/381); 
  
Act of Sederunt (Fees of Solicitors in the Sheriff Appeal Court) 2015 
(SSI 2015/387).  
 

9. Interception of communications by Police Scotland: The Committee will 
consider its approach to the 15 December evidence session on matters arising 
from the Interception of Communications Commissioner's statement of 
25 November 2015.  

 
 

Peter McGrath 
Clerk to the Justice Committee 

Room T2.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: peter.mcgrath@scottish.parliament.uk 
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The papers for this meeting are as follows— 
 
Agenda item 2  

Apologies (Scotland) Bill and all associated documents  
 

  

Agenda items 3 and 4  

Paper by the clerk 
 

J/S4/15/35/1 

Private paper 
 

J/S4/15/35/2 (P) 

Victims' Rights (Scotland) Regulations 2015  
 

  

Written submissions received on the Victims' Rights 
(Scotland) Regulations 2015  
 

  

Agenda items 5 and 6  

Paper by the clerk 
 

J/S4/15/35/3 

Justice of the Peace Courts (Special Measures) (Scotland) 
Order 2015  
 

  

Agenda item 7  

Paper by the clerk 
 

J/S4/15/35/4 

Private paper 
 

J/S4/15/35/5 (P) 

Abusive Behaviour and Sexual Harm (Scotland) Bill, 
accompanying documents and SPICe briefing  
 

  

Written submissions received on the Bill  
 

  

Agenda item 8  

Paper by the clerk 
 

J/S4/15/35/6 

Sheriff Appeal Court Fees Order 2015 (SSI 2015/379)  
 

  

Civil Legal Aid (Scotland) (Miscellaneous Amendments) 
Regulations 2015 (SSI 2015/380)  
 

  

Scottish Tribunals (Eligibility for Appointment) Regulations 
2015 (SSI 2015/381)  
 

  

Act of Sederunt (Fees of Solicitors in the Sheriff Appeal 
Court) 2015 (SSI 2015/387)  
 

  

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/86984.aspx
http://www.legislation.gov.uk/sdsi/2015/9780111030004/contents
http://www.scottish.parliament.uk/S4_JusticeCommittee/General%20Documents/Victims_Rights_SSI_submissions.pdf
http://www.scottish.parliament.uk/S4_JusticeCommittee/General%20Documents/Victims_Rights_SSI_submissions.pdf
http://www.legislation.gov.uk/sdsi/2015/9780111029879/contents
http://www.legislation.gov.uk/sdsi/2015/9780111029879/contents
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/92672.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/92672.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/93304.aspx
http://www.legislation.gov.uk/ssi/2015/379/contents/made
http://www.legislation.gov.uk/ssi/2015/380/contents/made
http://www.legislation.gov.uk/ssi/2015/380/contents/made
http://www.legislation.gov.uk/ssi/2015/381/contents/made
http://www.legislation.gov.uk/ssi/2015/381/contents/made
http://www.legislation.gov.uk/ssi/2015/387/contents/made
http://www.legislation.gov.uk/ssi/2015/387/contents/made
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Agenda item 9  

Private paper 
 

J/S4/15/35/7 (P) 

Private paper 
 

J/S4/15/35/8 (P) 
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Justice Committee 

35th Meeting, 2015 (Session 4), Tuesday 8 December 2015 

Abusive Behaviour and Sexual Harm (Scotland) Bill 

Note by the Clerk 

Purpose 

1. This paper provides some background information in advance of the 

Committee’s third evidence session on the Abusive Behaviour and Sexual Harm Bill 

to be held on 8 December. The Committee will hear from the Sheriffs’ Association 

and the Lord Justice Clerk.  

 
Background to the Bill 

2. Following the publication of Equally Safe: Scotland's strategy for preventing 

and eradicating violence against women and girls in June 2014, the Scottish 

Government undertook a consultation exercise in March of this year, aimed at 

reforming the law to address domestic abuse and sexual harm offences (Equally 

Safe – Reforming the criminal law to address domestic abuse and sexual offences).  

 
3. The consultation sought views on the proposal to create specific criminal 

offences for domestic abuse and for the non-consensual sharing or distribution of 

private images. In addition, the consultation also sought views on three additional 

reforms intended to improve how the justice system addresses crimes of domestic 

abuse and sexual offending, including: 

 

 Introducing statutory jury directions for sexual offence cases 

 Allowing cases of sexual offences against children committed elsewhere in 

the UK to be prosecuted in Scotland, and  

 Expanding the disposals available to the court to protect victims from 

harassment. 

 
The Bill 

4. The Abusive Behaviour and Sexual Harm (Scotland) Bill was, along with 
accompanying documents, introduced in the Parliament on 8 October 2015 by the 
Cabinet Secretary for Justice, Michael Matheson. According to the Scottish 
Government, the Bill’s overarching objective is to improve how the justice system 
responds to abusive behaviour, including domestic abuse and sexual harm, which 
will help to improve public safety by ensuring that perpetrators are appropriately held 
to account for their conduct. 

http://www.gov.scot/Resource/0047/00473932.pdf
http://www.gov.scot/Resource/0047/00473932.pdf
http://www.scottish.parliament.uk/S4_Bills/Abusive%20Behaviour%20and%20Sexual%20Harm%20(Scotland)%20Bill/SPBill81S042015.pdf
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/92672.aspx
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5. The Bill deals with a number of distinct areas:  

 Section 1 enables offences involving the abuse of a partner, or ex-partner to 

be treated as aggravated offences, meaning that the convicted person may be 

liable to a tougher sentence;  

 

 Section 2 creates a new offence of disclosing, or threatening to disclose, an 

intimate photograph or film. The Committee would be particularly interested in 

hearing views on whether there is a gap in the law that justifies the creation of 

a new offence and, if so, whether the definition of the offence in section 2 is 

sufficiently robust; 

 

 Section 5 amends current law to allow non-harassment orders, in some 

circumstances, be granted against individuals who have not been convicted of 

misconduct towards another person;  

 

 Section 6 would require a judge to give particular directions to the jury in 

sexual offence cases about whether to draw inferences from particular 

evidence being led or not led;  

 

 Sections 7 and 8 would enable the Scottish courts to prosecute sexual 

offences against children or young people committed elsewhere in the UK; 

 

 Chapters 3 and 4 of Part 2 would reform the system of civil orders available 

to protect individuals and communities from individuals considered to be at 

risk of causing sexual harm. 

 
Stage 1 scrutiny 

6. The committee issued its call for written evidence on 13 October 2015, with a 

closing date of noon on 17 November 2015.  

 
7. Scrutiny at stage 1 involves consideration of the Bill’s general principles. In 

the case of this Bill, this involves hearing views on whether the provisions contained 

within the Bill would strengthen the law to protect victims of abusive behaviour and 

sexual harm. The Committee has agreed the following schedule for oral evidence: 

 

 17 November - Legal professionals, Police Scotland and academics 

 24 November – Children’s Commissioner, Scottish Human Rights 

Commission and third sector organisations 

 8 December - judiciary  

 15 December – Scottish Government 

 
8. Following consideration of oral and written evidence the Committee will 

publish its Stage 1 report early in the New Year.  

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/93068.aspx
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Justice Committee 
 

35th Meeting, 2015 (Session 4), Tuesday 8 December 2015 
 

Subordinate legislation 
 

Note by the clerk 
 

Purpose 
 
1. This paper invites the Committee to consider the following affirmative instrument: 
 
JUSTICE OF THE PEACE COURTS (SPECIAL MEASURES) (SCOTLAND) ORDER 

2015 [DRAFT] 
 

Introduction 
 
2. This instrument is made under powers conferred by section 288G of the Criminal 
Procedure (Scotland) Act 19951 and all other enabling powers. 
 
3. The instrument applies sections 271 to 271M, 288E and 288F of the Criminal 
Procedure (Scotland) Act 1995 to proceedings in justice of the peace courts subject to 
certain modifications. These provisions were inserted into the 1995 Act by the 
Vulnerable Witnesses (Scotland) Act 2004, and subject to further amendment under 
the Victims and Witnesses (Scotland) Act 2014. The overall effect of the instrument, 
therefore, is to make current provision on vulnerable witnesses apply in the JP courts 
as they apply in the sheriff and High courts. 
 
4. The instrument comes into force six days after the day on which it is made. 
 
5. Further details on the purpose of the instrument can be found in the policy note 
(see below) and an electronic copy of the instrument is available at:  
http://www.legislation.gov.uk/sdsi/2015/9780111029879/contents 
 
Delegated Powers and Law Reform Committee consideration 
 
6. The Delegated Powers and Law Reform Committee considered this instrument 
at its meeting on 17 November 2015 and agreed that it did not need to draw it to the 
attention of the Parliament on any grounds within its remit.  
 
Justice Committee consideration 
 
7. The Justice Committee is required to report to the Parliament on the instrument 
by 13 December 2015. The accompanying policy note explains that a Business 
Regulatory Impact Assessment (“BRIA”) was carried out for the purposes of this 

                                            
1
 1995 c.46.  Section 288G was added by the Vulnerable Witnesses (Scotland) Act 2004 (asp 3) 

section 10.  Section 288G was amended by the Criminal Proceedings etc. (Reform) (Scotland) Act 

2007 (asp 6) Schedule 1, paragraph 26(s) and should be read with paragraph 33 of Schedule 1 to that 

Act.  

http://www.legislation.gov.uk/sdsi/2015/9780111029879/contents
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instrument and a copy of the BRIA results will be published on the Scottish 
Government website. Given the resource implications of the instrument, a copy of the 
BRIA has been reproduced at the end of this paper to assist the Committee in its 
scrutiny. 
 
8. The instrument is subject to affirmative procedure (Rule 10.6 of Standing 
Orders). The Minister for Community Safety and Legal Affairs has lodged motion 
S4M-14802 proposing that the Committee recommends approval of the instrument. 
The Minister is due to attend the meeting on 8 December to answer any questions on 
the instrument, and then, under a separate agenda item, to speak to and move the 
motion for approval. It is for the Committee to decide whether or not to agree to this 
motion, and then to report to the Parliament. Thereafter, the Parliament will be invited 
to approve the instrument. 
 
9. The Committee will be asked to delegate to the Convener authority to 
approve the report on the instrument for publication. 
 
Policy Note: Justice of the Peace Courts (Special Measures) (Scotland) Order 
2015 [Draft] 
 
1. The above instrument was made in exercise of the powers conferred by section 
288G(1) of the Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”).  The 
instrument is subject to the affirmative procedure in terms of section 288G(3) of the 
1995 Act. 
 
Policy Objectives 

 
2. The Vulnerable Witnesses (Scotland) Act 2004 (“the 2004 Act”) makes 
provision for various measures to support vulnerable witnesses in criminal (by 
inserting provisions into the 1995 Act) and civil court proceedings. These are known 
as “special measures” and include enabling vulnerable witnesses to give evidence 
from behind a screen to prevent them seeing the accused, and giving evidence 
remotely by video link. These measures have been subject to recent amendment 
through the Victims and Witnesses (Scotland) Act 2014 (“the 2014 Act”), primarily to 
provide certain categories of vulnerable witness with more routine access to those 
measures. 
 
3. In criminal court proceedings, special measures are currently available in the 
High and sheriff courts. The policy objective of this instrument is to make special 
measures available in the Justice of the Peace (“JP”) courts, utilising the order-making 
power in section 288G of the 1995 Act. Section 288G provides that sections 271 to 
271M, 288E and 288F of the 1995 Act may be applied to proceedings in the JP 
courts, with such modification as may be specified. 
  
4. During the passage of the Vulnerable Witnesses (Scotland) Bill in 2003-4, the 
Scottish Executive set out two reasons why it considered that extending special 
measures to the then district courts was not considered necessary at that time. This 
was, firstly, due to the need for extension not having been demonstrated and, 
secondly, the future of district courts being unclear pending the outcome of the review 
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of summary justice being carried out by Sheriff Principal McInnes (“the McInnes 
Review”) at that time.  
 
5. As a result of the recommendations of the McInnes review, district courts were 
abolished and JP courts created as part of the Criminal Proceedings etc. (Reform) 
(Scotland) Act 2007.  As part of that process, the JP courts were unified so that 
responsibility for same came under the auspices of the then Scottish Court Service 
(“SCS”) with the process of unification being completed in February 2010. As a result 
of unification and the recent court reforms, there are now 34 JP courts in Scotland. Of 
that number, four are stand-alone facilities in that they occupy their own court building. 
 
6. With the uncertainty of the district courts resolved, the implementation of the 
2014 Act progressing, and Scotland’s compliance with the European Directive 
2012/29/EU of 25 October 2012 on establishing minimum standards on the rights, 
support and protection of victims of crime (“the Directive”) at the fore, it is now 
considered both necessary and desirable to make vulnerable witness provisions 
available in the JP courts, under the provisions of section 288G of the 1995 Act.  In 
terms of Directive compliance, Article 23 requires that certain protective measures be 
available to vulnerable witnesses across the court system – and while the current 
system of special measures in the High and sheriff courts goes beyond these 
requirements, provision in the JP courts is currently lacking.  While the full special 
measures regime need not be applied to the JP courts to ensure compliance with the 
Directive, it is considered appropriate that the same special measures are available in 
the JP courts, for the purposes of consistency and for the effective operation of 
special measures across the entire justice system. The provision of special measures 
in the JP courts will ensure that victims and witnesses can expect the same level of 
support when giving their evidence, regardless of the type of court proceedings.  
 
Special Measures availability – application of sections 271 to 271M, 288E and 
288F 
 
7. Article 3(1) makes provision for sections 271 to 271M of the 1995 Act to apply 
to proceedings in the JP courts, subject to certain modifications for those provisions to 
operate effectively. The effect of Article 3(1) is to apply the current provisions relating 
to child witnesses and vulnerable witnesses to the JP courts as they currently apply in 
the High and sheriff courts. Since 2004, the demand for the use of special measures 
has increased significantly2, and for the purposes of consistency with the High and 
sheriff courts, it was considered that the full range of provisions in relation to 
vulnerable witnesses should be applied in the JP courts. 
 
8. Article 3, paragraphs (2) to (4) make certain modifications to sections 271(5), 
271I(8) and 271J(4) of the 1995 Act so they can be applied to JP courts. These 
modifications only apply in the application of these sections to proceedings in the JP 
courts – sections 271 to 271M remain unchanged in their application to proceedings in 
the High Court or sheriff court. The modifications include adding a reference to the JP 
courts into the definitions of “court”, and “hearings in relevant criminal proceedings”. 

                                            
2
 Scottish Court Service Evidence and Procedure Review Report March 2015: 

http://www.scotcourts.gov.uk/docs/default-source/aboutscs/reports-and-data/reports-data/evidence-

and-procedure-full-report---publication-version-pdf.pdf?sfvrsn=2 

http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32012L0029&from=EN


J/S4/15/35/3 

4 

Article 3(2) modifies section 271I(8) so that, in proceedings in the JP court, where 
evidence is to be taken by a commissioner under section 271I of the 1995 Act, the 
commissioner shall be a justice of the peace. Article 3(3) modifies section 271J so 
that proceedings can be transferred to another JP court where there is a lack of 
accommodation or availability of equipment.  
 
9. Article 4 of the instrument extends section 288E of the 1995 Act, which sets out 
a prohibition on the accused person conducting his or her own defence in certain 
cases involving child witnesses under the age of 12, to the JP court. A number of 
modifications are made to section 288E of the 1995 Act in order to ensure that those 
provisions can operate efficiently in the JP courts. It is considered unlikely that such 
circumstances will arise in the JP court, given the nature of the offences covered by 
that section (see subsection (3)), together with the restrictions on prosecutions in the 
JP court in terms of section 7 of the 1995 Act which sets out certain offences which 
cannot be tried in the JP courts (such as murder, culpable homicide, robbery, theft by 
housebreaking, theft or reset amongst others). However, as section 288E 
incorporates reference to child witnesses procedure, it is considered necessary to 
apply that section, with modifications, to the JP court to cater for the event that the 
provisions require to be utilised. 
 
10. Similarly, Article 5 of the instrument extends section 288F of the 1995 Act, 
which sets out a prohibition on the accused person conducting his or her own defence 
in certain cases involving vulnerable witnesses, to the JP court. Again, a number of 
modifications are made to section 288F in order to ensure that those provisions can 
operate efficiently in the JP courts.  
 
11. Section 288C of the 1995 Act prohibits an accused charged with a sexual 
offence, or in certain circumstances an offence with a substantial sexual element, 
from conducting his or her own defence in evidential hearings. Section 288D of the 
1995 Act sets out the court’s function in appointing a solicitor to represent an accused 
who is prohibited from conducting his or her own defence under section 288C but has 
not instructed a solicitor. Sections 288E(4) and 288F(5) of the 1995 Act extend 
section 288D so that it operates to allow the court to appoint a solicitor for an accused 
who is prohibited from conducting his or her own defence under sections 288E and 
288F and has not instructed a solicitor. 
 
12. Article 4(2)(b) of the instrument modifies section 288E(4) so that, in applying 
section 288D to the proceedings referred to in section 288E, it applies section 288D to 
relevant proceedings in the JP Courts. This means that, where proceedings are raised 
in the JP court for an offence specified in section 288E(3) of the 1995 Act (as modified 
by this instrument), and there is a child witness under the age of 12, if the court is 
satisfied that the accused does not have a solicitor, the court must appoint a solicitor 
for the accused. 
 
13. Similarly, Article 5(2)(b) of the instrument modifies section 288F(5) so that in 
applying section 288D to the proceedings referred to in section 288E, it applies 
section 288D to relevant proceedings in the JP Courts. This means that, where the JP 
court has ordered under section 288F(2) of the 1995 Act that the accused cannot 
conduct his or her own defence in cases where there is a vulnerable witness (other 
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than a child witness under 12), and the court is satisfied that the accused does not 
have a solicitor, the court must appoint a solicitor for the accused. 
 
Commencement and Transitional provisions 
 
14. Article 1(2) provides that the instrument comes into force only in relation to 
criminal proceedings commenced on or after the coming into force of this instrument. 
The commencement of proceedings is defined at Article 1(3) as the day on which a 
report of the case has been received by the procurator fiscal. 
 
Approach to commencement 
 
15. The commencement and transitional provisions  set out at paragraph 14 of this 
policy note are to enable commencement of sections 271 to 271M, 288E and 288F of 
the 1995 Act to take place effectively, as to apply the provisions of these sections to 
on-going cases would create significant operational difficulties for those organisations 
responsible for the fair and effective operation of the criminal justice system. 
Furthermore, the approach to commencement is consistent with the approach taken in 
relation to the original commencement of sections 271 to 271M (as amended or 
inserted by the 2004 Act), and the amendment of those provisions by the 2014 Act 
(which came into force on 1 September 2015) in respect of the High and sheriff 
courts. 
 
Consultation 
 
16. The Scottish Government has consulted with the Scottish Courts and Tribunals 
Service, Crown Office and Procurator Fiscal Service and Police Scotland in the 
development of the instrument. 
 
17. The Scottish Government has also consulted other key stakeholders, including 
the Lord President’s office and the Criminal Courts Rules Council.  It will continue to 
engage with stakeholders to monitor the introduction and the impact and benefit of 
special measures in the JP courts to inform future policy development in this area. 
 
Impact Assessments 
 
Equality Impact Assessment (“EQIA”) 
 
18. The provisions of the 2004 Act have already been subject to assessments on 
the effects on Equal Opportunities, Human Rights, Island Communities, Local 
Government, Sustainable Development etc. which were carried out for the purposes 
of the Vulnerable Witnesses Bill. The results of those impact assessments are more 
fully set out in the policy memorandum to the Bill and can be found on the Scottish 
Parliament website at: 
 
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/25102.aspx. 
 
19. An EQIA was carried out for the purposes of the Victims and Witnesses 
(Scotland) Bill, and it was determined that the Bill would be unlikely to have any 
significant differential effect on the protected characteristics, in terms of the Equality 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/25102.aspx
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Act 2010. The results of the EQIA were published on the Scottish Government 
website. 
 
20. As this instrument applies provisions which are already operating in the High 
and sheriff courts to the JP courts, and which provisions have already been subject to 
significant assessment, the Scottish Government, having carried out an EQIA 
screening exercise for the purposes of this instrument, does not consider that a further 
EQIA is required. 
 
Privacy Impact Assessment (“PIA”) 
 
21. The provisions of sections 271 to 271M of the 1995 Act relating to special 
measures for child and vulnerable witnesses are currently in operation in the High and 
sheriff courts. The instrument extends those provisions to the JP courts which will 
broadly handle the same personal data as is currently handled in the High and sheriff 
courts in respect of applications for special measures for child witnesses and 
vulnerable witnesses. The only factor identified as new was the introduction of 
Justices of the Peace (“JPs”), and their consideration of child witness notices and 
vulnerable witness applications for special measures. However, no potential privacy 
impacts could be identified on the basis that JPs are part of the Judiciary, and are 
subject to the same training around information handling, and the statutory provisions 
relating to data handling. The results of the PIA will be published on the Scottish 
Government’s website     
 
Children’s Rights and Wellbeing Impact Assessment (“CRWIA”) 
 
22. A CRWIA was carried out for the purposes of the instrument, but was limited in 
scope to children giving evidence in criminal proceedings. The CRWIA identified no 
negative impacts for the provisions in the instrument, which are considered to deliver 
better outcomes for all child victims and witnesses under 18 years who are required to 
give evidence in court. The results of the CRWIA will be published on the Scottish 
Government’s website. 
 
Strategic Environmental Assessment (“SEA”) 
 
23. In terms of SEA and the Scottish Government’s statutory obligations under the 
Environmental Assessment (Scotland) Act 2005, it is considered that the Order is 
likely to have no or minimal effects on the environment and can be exempted under 
Section 7 of the 2005 Act. A pre-screening notification has therefore been submitted 
to the Consultation Authorities, which once processed will be added to the SEA 
Database. 
 
Business Regulatory Impact Assessment (“BRIA”) 
 
24. A BRIA was carried out for the purposes of this instrument and a copy of the 
BRIA results will be published on the Scottish Government website.  
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Financial effects 
 
25. As part of the consultation process, it was identified at an early stage that a 
programme of works would be required to prepare a number of the JP courts (in 
particular the 4 stand-alone JP courts which occupy their own premises) for the 
extension of the provisions for vulnerable witnesses. In order to reduce immediate 
costs, not all JP courts will be equipped on the basis that all locations can be covered 
through scheduling arrangements in co-located JP courts. The Scottish Government 
is contributing £300,000 towards the costs incurred by the Scottish Courts and 
Tribunals Service for these works. This contribution was met from within the existing 
Scottish Government budgets allocated to assist that organisation in preparing for the 
changes to special measures arising from implementation of the 2014 Act, which cost 
less than originally anticipated (see paragraph 15 of the Financial Memorandum for 
the Victims and Witnesses (Scotland) Bill3).  
 
26. The Scottish Government is currently considering whether any extension of the 
existing Witness Service (operated by Victim Support Scotland) is necessary, as a 
result of the extension of special measures for vulnerable witnesses to the JP courts 
as set out above.  It is expected that any such extension will be met from within 
existing Scottish Government budgets.     
 
Scottish Government 
Justice Directorate 
November 2015 
 
 

                                            
3
 

http://www.scottish.parliament.uk/S4_Bills/Victims%20and%20Witnesses%20(Scotland)%20Bill/b23s4-

introd-en.pdf 

http://www.scottish.parliament.uk/S4_Bills/Victims%20and%20Witnesses%20(Scotland)%20Bill/b23s4-introd-en.pdf
http://www.scottish.parliament.uk/S4_Bills/Victims%20and%20Witnesses%20(Scotland)%20Bill/b23s4-introd-en.pdf
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Justice Committee 
 

35th Meeting, 2015 (Session 4), Tuesday 8 December 2015 
 

Subordinate legislation 
 

Note by the clerk 

 
Purpose 
 
1. This paper invites the Committee to consider the following negative instruments: 
 

 Sheriff Appeal Court Fees Order 2015 (SSI 2015/379) [see page 2]; 
 

 Civil Legal Aid (Scotland) (Miscellaneous Amendments) Regulations 2015 
(SSI 2015/380) [see page 4]; 

 

 Scottish Tribunals (Eligibility for Appointment) Regulations 2015 
(SSI 2015/381) [see page 9]; 

 

 Act of Sederunt (Fees of Solicitors in the Sheriff Appeal Court) 2015 
(SSI 2015/387) [see page 10]. 

 
2. As detailed further below, the clerk has received some submissions in respect of 
the second instrument listed. 
 
3. The 40-day period expires on 14 December for the first three instruments and on 
11 January for the last which, unusually, is an Act of Sederunt subject to the negative 
procedure rather than merely being laid. Further details on the procedure for negative 
instruments are set out in Annexe C attached to this paper. 
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SHERIFF APPEAL COURT FEES ORDER 2015 (SSI 2015/379)  

 
Introduction 
 
4. The instrument is made under powers conferred by section 107(1) and (2) of the 
Courts Reform (Scotland) Act 2014 and all other enabling powers. 
 
5. The instrument comes into force on 1 January 2016. 
 
6. Further details on the purpose of the instrument can be found in the policy note 
(see below). An electronic copy of the instrument is available at:  
http://www.legislation.gov.uk/ssi/2015/379/contents/made 
 
Consultation 
 
7. The policy note states that a public consultation on court fees, including fee 
proposals for the Sheriff Appeal Court (Civil), took place from February to May 2015. 
 
Delegated Powers and Law Reform Committee consideration 
 
6. The Delegated Powers and Law Reform (DPLR) Committee considered this 
instrument at its meeting on 17 November 2015 and agreed that it did not need to 
draw it to the attention of the Parliament on any grounds within its remit. 

Justice Committee consideration 
 
7. If the Committee agrees to report to the Parliament on this instrument, it is 
required to do so by 14 December 2015. 
 
Policy Note: Sheriff Appeal Court Fees Order 2015 (SSI 2015/379) 
 
The above instrument is made in exercise of the powers conferred by section 107(1) 
and (2) of the Courts Reform (Scotland) Act 2014.  The instrument is subject to the 
negative procedure. 
 
Policy 
 
Court fees and fees for services offered by the Sheriff Appeal Court (Civil) ensure that 
those who make use of the court meet or contribute towards the associated costs to 
the public purse where they can afford so to do.   
 
The Scottish Government’s policy is to move toward fees which reflect the full cost of 
the processes involved with a well-targeted system of fee exemptions to protect 
access to justice.  The order sets out those persons who are exempted from paying 
fees.  It also sets out legislation-specific fees exemptions relating to particular 
proceedings.  These exemptions are drawn from the Sheriff Court Fees Order 2015 to 
reflect that appeal proceedings will generally not be held in the sheriff court from 
1 January 2016. 
 
The Sheriff Appeal Court (Civil) is a new feature of the civil justice landscape and, as 
such, it requires its own tables of fees.  The workload of this court that relates to fees, 
is primarily the civil appeals that were formerly marked to the sheriffs principal and the 

http://www.legislation.gov.uk/ssi/2015/379/contents/made
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approach being taken is to broadly replicate the comparable fees that would have 
been charged within the sheriff court under the Sheriff Court Fees Order 2015..  Fee 
provision is being made for lodging appeals from a summary cause and from any other 
cause.  These rates are being maintained at the same rates for the same appeals from 
the Sheriff Court Fees Order 2015.  A new fee point is being added for a Hearing Fee 
(bench of 3) in anticipation of those civil appeals where a quorum of three may be 
warranted by the complexity of an appeal. That type of fee does not currently exist 
within sheriff court practice and is  being set at 2½ times the standard sheriff court 
hearing fee. Provision is made for the first 30 minutes of a hearing to be exempt from 
court fees, regardless of the size of the quorum. Provision is also made for lodging 
applications under section 69 or 71 of the Courts Reform (Scotland) Act 2014.  Fees 
for the taxation of accounts and copying fees have been replicated from the Sheriff 
Court Fees Order 2015. 
 
This Order implements a drafting commitment made by the Scottish Government in 
the context of the earlier Sheriff Court Fees Order 2015 and other fees instruments 
laid in June 20151.  The reference to “civil partnership” in article 3(2) of this Order is 
not specifically defined, meaning that the definition in schedule 1 to the Interpretation 
and Legislative Reform (Scotland) Act 2010 takes effect. 
 
Consultation 
 
A public consultation on court fees including fee proposals for the Sheriff Appeal Court 
(Civil) took place from February to May 2015 and can be found at 
http://www.gov.scot/Publications/2015/02/2080  More detailed information is given in 
the associated Business and Regulatory Impact Assessment. 
 
Financial effects 
 
This fee instrument makes provision for inflation increases of 2% per year on based on 
the current sheriff court fees prior to 22 September 2015.  This accounts for the 
increases on 1 April 2016 and 1 April 2017.  The consumer price index (CPI) has been 
used to calculate the inflation increase.  The court fees in the sheriff court and the 
Court of Session were also raised on 22 September 2015 by a small initial increase of 
2%.  The Scottish Government’s policy is to move toward fees which reflect the full 
cost of the processes involved, with a well-targeted system of fee exemptions to 
protect access to justice. 
 
Business and Regulatory Impact Assessment 
 
A Business and Regulatory Impact Assessment for this instrument has been prepared 
and will be published shortly.  The Business and Regulatory Impact Assessment for 
the other court fees instruments laid in 2015 including those for the sheriff court and 
Court of Session can be found at http://www.legislation.gov.uk/ssi/2015/264/resources  
 
Equalities Impact Assessment & Child Rights and Wellbeing Impact Assessment 
 
An equalities impact assessment for the instrument has been prepared and will be 
published shortly.  Screening for a Child Rights and Wellbeing Impact Assessment 
resulted in the decision not to undertake such an assessment, however impacts on 
                                            
1
 

http://www.scottish.parliament.uk/S4_SubordinateLegislationCommittee/Meeting%20Papers/20150901

Papers-WEB.pdf  

http://www.gov.scot/Publications/2015/02/2080
http://www.legislation.gov.uk/ssi/2015/264/resources
http://www.scottish.parliament.uk/S4_SubordinateLegislationCommittee/Meeting%20Papers/20150901Papers-WEB.pdf
http://www.scottish.parliament.uk/S4_SubordinateLegislationCommittee/Meeting%20Papers/20150901Papers-WEB.pdf
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children were considered within the equalities impact assessment.  The equalities 
impact assessment for the other court fees instruments laid in 2015 including those for 
the sheriff court and Court of Session can be found at 
http://www.legislation.gov.uk/ssi/2015/264/resources 
 
Courts Reform Team 
Civil Law & Legal System 
Justice Directorate 
Scottish Government 
November 2015 
 

CIVIL LEGAL AID (SCOTLAND) (MISCELLANEOUS AMENDMENTS) 
REGULATIONS 2015 (SSI 2015/380) 

 
Introduction 
 
8. The instrument is made under powers conferred by sections 33(2)(a) and (3) and 
36(1) and (2)(a) and (c) of the Legal Aid (Scotland) Act 1986 and all other enabling 
powers. 
 
9. The instrument comes into force on 1 January 2016. 
 
10. Further details on the purpose of the instrument can be found in the policy note 
(see below). An electronic copy of the instrument is available at:  
http://www.legislation.gov.uk/ssi/2015/380/contents/made 
 
Consultation 
 
11. The policy note states that draft provisions were shared with the Scottish Legal 

Aid Board, the Law Society of Scotland, the Faculty of Advocates and the Auditor of 

the Court of Session. The Law Society expressed concern about fee levels. No 

comments were received from the Faculty of Advocates or the Auditor of the Court of 

Session. 

 

Delegated Powers and Law Reform Committee consideration 
 
6. The Delegated Powers and Law Reform (DPLR) Committee considered this 
instrument at its meeting on 17 November 2015 and agreed that it did not need to 
draw it to the attention of the Parliament on any grounds within its remit. 

Justice Committee consideration 
 
7. The Minister for Community Safety and Legal Affairs has written to the 
Committee setting out what these Regulations would deliver and the context in which 
they have been developed. His letter is attached at Annexe A. 
 
8. Written submissions on the proposals have been received from the Legal 
Services Agency and the Law Society of Scotland. These are attached at Annexe B. 
 
7. If the Committee agrees to report to the Parliament on this instrument, it is 
required to do so by 14 December 2015. 
 

http://www.legislation.gov.uk/ssi/2015/264/resources
http://www.legislation.gov.uk/ssi/2015/380/contents/made
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Policy Note: Civil Legal Aid (Scotland) (Miscellaneous Amendments) 
Regulations 2015 (SSI 2015/380) 
 
The above instrument was made in exercise of the powers conferred by sections 
33(2)(a) and (3) and 36(1) and (2)(a) and (c) of the Legal Aid (Scotland) Act 1986. The 
instrument is subject to negative procedure.   

Policy Objectives   

 

Legal aid is currently available for a wide range of proceedings in Scottish courts. 
Changes are being made to Scottish courts through the Courts Reform (Scotland) Act 
2014 (“the 2014 Act”). Provisions in the 2014 Act are being implemented in January 
2016 relating to civil proceedings in the new Sheriff Appeal Court.  
  

Most of the appeals to be heard in the new court are cases currently heard by the 
sheriff principal and conducted by a solicitor, for which legal aid is available. In 
addition, some cases currently heard in the Court of Session will be heard in the new 
court (the change in exclusive competence of the sheriff court now means that all 
cases with a value up to £100,000 have to be raised in the sheriff court, where 
previously cases with a value of over £5,000 could have been raised in the Court of 
Session). The new court may sit with up to three sheriffs and be held in a different 
sheriffdom from the one in which the decision being appealed was taken, depending 
on the circumstances. There is an opportunity to appeal the decision of the Sheriff 
Appeal Court, with permission, to the Court of Session.  
  

The policy objective of this instrument is to adapt the framework and arrangements in 
existing legal aid regulations to accommodate the changes coming into force in 
January.  
  

Availability of civil legal aid  
  

The 2014 Act made civil legal aid available in the Sheriff Appeal Court by amending 
Schedule 2 of the Legal Aid (Scotland) Act 1986.  
  

Regulation 3(3)(a) makes proceedings before the Sheriff Appeal Court on appeal from 
the sheriff distinct proceedings for the purpose of civil legal aid. This means that these 
appeals will require a separate application for and grant of legal aid.  
  

Regulation 3(3)(b) makes sure that where proceedings begin in one court and are then 
remitted to another, the proceedings in the new court are not considered to be distinct 
proceedings and therefore do not require a separate grant of legal aid. Specifically, 
this applies to proceedings which start in the sheriff court and are remitted to the 
Scottish Land Court or the Court of Session, start in the Court of Session and are 
remitted to the sheriff court, or start in the Sheriff Appeal Court and are remitted to the 
Court of Session.  
 

Fees for solicitors  
  

Regulation 2(4), (10) and (11) make provision for the fees available for civil appeals in 
the Sheriff Appeal Court. Regulation 2(4)(a) allows solicitors to choose whether to 
charge the block fees set out in Schedule 6 to the Civil Legal Aid (Scotland) (Fees) 
Regulations 1989 (“the 1989 Regulations”), which currently apply to appeals to the 
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sheriff principal, or the detailed fees set out in Schedule 5 to those Regulations (which 
are currently available in the Court of Session).  
  

Where a solicitor elects to charge under Schedule 6 to the 1989 Regulations, 
regulation 5(2C) and (2D) of those regulations permit the Scottish Legal Aid Board, at 
its discretion, to allow an additional fee where it is satisfied that any of the 
circumstances specified in chapter III of Schedule 6 exist, and have had a significant 
effect on the conduct of the case.  
  

Regulation 2(4)(b) of the instrument ensures that, where charging fees from 
Schedule 5, the  
Sheriff Appeal Court may choose to determine that a percentage increase on those 
fees (an “additional fee”) should be paid and the Scottish Legal Aid Board can 
determine the level of those additional fees. The decisions of the court and the 
Scottish Legal Aid Board are subject to certain criteria listed in regulation 5(4) of the 
1989 Regulations, for example where the case is particularly complex.  
  

Fees for appeals before the sheriff principal will still be payable where these started 
before this type of appeal is abolished, as set out in regulation 2(12).  
  

Fees for counsel  
  

Regulation 3(4) only allows the employment of counsel in the Sheriff Appeal Court with 
prior approval of the Scottish Legal Aid Board. Regulations 2(2)(b) and 3(2) allow a 
solicitor advocate to be employed and paid as counsel in the Sheriff Appeal Court 
where this prior approval is given.  
  

Where approval is granted by the Scottish Legal Aid Board, regulation 2(6) and (9) 
allows counsel or a solicitor advocate to be paid at the same rates as if the 
proceedings were taking place as an appeal before the sheriff principal in the sheriff 
court. These are set out in Schedule 4 to the 1989 Regulations.  
  

Fees for appeals before the sheriff principal will still be payable where these started 
before this type of appeal is abolished, as set out in regulation 2(12).  
  

Legal aid accounts  
  

Regulation 2(3) and (5) allows only one legal aid account to be submitted in a case. 
Solicitors will still be able to submit multiple accounts in relation to proceedings before 
the Sheriff Appeal Court, the Court of Session or the UK Supreme Court. Particularly 
for cases in the Court of Session or the UK Supreme Court, this recognises that the 
solicitor being instructed in these cases often has skills and resources that could not 
be supplied by the nominated solicitor.  
  

The single account should be submitted by the principal solicitor acting for the client, 
referred to as “the nominated solicitor” in the regulations. This will take account of the 
work carried out by any other solicitor acting for the client in connection with the case, 
for example where a solicitor local to the place of the court is being instructed by the 
nominated solicitor. How the fees are divided among all the solicitors will be for those 
solicitors to agree.  
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Regulation 2(2)(a) specifies that where there is a dispute between the Scottish Legal 
Aid Board and a solicitor or counsel as to the amount of fees or outlays allowable for 
civil proceedings in the Sheriff Appeal Court, the matter will be referred for taxation to 
the auditor of the sheriff court in which the proceedings took place. This is similar to 
the current arrangement for taxation of accounts relating to appeals to the sheriff 
principal. Regulation 2(7) allows objections to the auditor’s report to be made to the 
Sheriff Appeal Court where the report relates to proceedings in the Sheriff Appeal 
Court.  

Consultation   

 

Draft provisions were shared with the Scottish Legal Aid Board, the Law Society of 
Scotland, the Faculty of Advocates and the Auditor of the Court of Session.  
  

The Law Society commented on the proposed draft regulations which were shared 
with them. It expressed concern about fee levels. Prior to the economic downturn, 
solicitor’s civil legal aid fees have benefited from three waves of increase in 2003, 
2007 and 2008. Both detailed and block fees were increased by 21% in 2003. Block 
fees in summary cause cases were increased by 21% in 2007. In 2008, there was an 
increase of almost 11% in detailed fees and an overhaul of block fees, including 
increases in value and more flexibility in applying for detailed fees and additional fees. 
Public funds have been constrained over at least the past five years and the draft 
regulations were revised to increase the benefits to solicitors in that context:  
  

• The most generous of the detailed fee structures for solicitors in the Scottish 

legal aid system is being made available for work in the new court.  

  

• In addition, in response to the Law Society’s comments, the regulations were 

revised to allow solicitors to choose whether to charge detailed fees or the block 

fee currently used for appeals to the sheriff principal. The block fee is likely to 

be more profitable for solicitors in more straightforward cases because it 

requires less administrative work when submitting the account to the Scottish 

Legal Aid Board.  

  

• The Law Society also queried whether the “additional fee” available in the Court 

of Session would also be available for the Sheriff Appeal Court. The regulations 

were revised to make clear that this additional fee will be available in the Sheriff 

Appeal Court. This is an increase of up to 50% on the detailed fees available, 

subject to certain criteria.  

  

• There is also a means of applying to the Scottish Legal Aid Board for an 

increase to the block fee, subject to certain criteria, which will continue to be 

available where that fee is charged.  

  

• Further, the regulations were revised so that summary cause cases in the 

Sheriff Appeal Court will be eligible for these detailed fee and block fee 

arrangements. Both represent an increase in the fees available for solicitors 

conducting this type of case.  
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• Finally, an adjustment was made to allow solicitor advocates to be paid as 

counsel when conducting a case in the Sheriff Appeal Court where approval to 

employ counsel has been granted by the Scottish Legal Aid Board.  

  

No comments were received from the Faculty of Advocates or the Auditor of the Court 
of Session on the draft regulations that were shared.  

Impact Assessments  

 

An equality impact assessment has been completed on the draft SSI and is attached. 
There are no equality impact issues.  
  

Following screening, a child rights and wellbeing impact assessment was not 
completed.  
 
Although children and young people may be involved in civil proceedings before the 
Sheriff Appeal Court, the availability of publicly-funded legal assistance to them is not 
affected by this policy. Solicitors and counsel providing representation in the Sheriff 
Appeal Court will be affected by the policy, principally in terms of the fees they will be 
able to charge.  

Financial Effects   

 
A Business and Regulatory Impact Assessment (BRIA) has been completed and is 
attached. The impact of this policy on business is that civil legal aid arrangements, 
particularly in relation to fees for solicitors and counsel, will be clearly set out for the 
Sheriff Appeal Court.  
  

Most of the appeals to be heard in the new court are cases currently heard by the 
sheriff principal and conducted by a solicitor. Legal aid in these cases currently 
accounts for around £285,000 from the Legal Aid Fund (which would represent around 
0.2% of the budget for the Fund in 2015-16). This work is widely spread out. A total of 
642 firms are registered to provide civil legal assistance. Over the past three years, the 
Scottish Legal Aid Board paid civil legal aid accounts to 117 firms for appeals to a 
sheriff principal. Of those firms, 71 received payment for only one civil appeal over that 
period. Solicitor advocates very rarely conduct these appeals in legal aid cases at 
present. In the last three years, counsel was involved in 30% of cases funded by civil 
legal aid going to the sheriff principal.  
  

Solicitors will have the flexibility to choose whether to be paid under a detailed fee 
structure (charging for each individual item of work) or a block fee structure as they 
currently do for appeals to the sheriff principal. Solicitors conducting summary cause 
cases in the Sheriff Appeal Court will be able to charge higher fee rates than at 
present. Where approval to employ counsel in the Sheriff Appeal Court has been given 
by the Scottish Legal Aid Board, solicitor advocates will be able to charge counsel 
rates for conducting the case. The Scottish Legal Aid Board estimates that this will 
increase expenditure from the Legal Aid Fund by up to £125,000.  
 

Scottish Government  
Justice Directorate  
November 2015  
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SCOTTISH TRIBUNALS (ELIGIBILITY FOR APPOINTMENT) REGULATIONS 2015 
(SSI 2015/381) 

 
Introduction 
 
12. The instrument is made under powers conferred by section 32(1) and (3) of, 
paragraphs 1(2), 5(2), 6 and 7(1) of schedule 3 to, and paragraphs 5(2), 6 and 7(1) of 
schedule 5 to, the Tribunals (Scotland) Act 2014 and all other enabling powers.  
 
13. The instrument comes into force on 1 January 2016. 
 
14. Further details on the purpose of the instrument can be found in the policy note 
(see below). An electronic copy of the instrument is available at:  
http://www.legislation.gov.uk/ssi/2015/381/contents/made 
 
Consultation 
 
15. The policy note states that a consultation with interested parties took place 
between July and October 2015 and that there were 17 responses, which are available 
on the Scottish Government’s website at: 
https://consult.scotland.gov.uk/tribunals-administrative-justice-policy/eligibility-criteria-
for-appointment-to-tribunals 
 
Delegated Powers and Law Reform Committee consideration 
 
6. The Delegated Powers and Law Reform (DPLR) Committee considered this 
instrument at its meeting on 17 November 2015 and agreed that it did not need to 
draw it to the attention of the Parliament on any grounds within its remit. 

Justice Committee consideration 
 
7. If the Committee agrees to report to the Parliament on this instrument, it is 
required to do so by 14 December 2015. 
 
Policy Note: Scottish Tribunals (Eligibility for Appointment) Regulations 2015 
(SSI 2015/381) 
 
1. The above instrument was made in exercise of the powers conferred by 
paragraphs 1(2) and 5(2) of schedule 3 and paragraph 5(2) of schedule 5 of the 
Tribunals (Scotland) Act 2014 (the 2014 Act). 
 
Policy Objectives  
 
2. The 2014 Act specifies that the First-tier Tribunal may comprise ordinary and 
legal members and that the Upper Tribunal may comprise legal, judicial, and ordinary 
members 
 
3. The regulations create eligibility criteria for ordinary and legal members of the 
First-tier Tribunal and legal members of the Upper Tribunal. The criteria for ordinary 
members will be jurisdiction specific and cover the criteria for the first two jurisdictions 
to transfer into the Scottish Tribunals (housing and tax). The criteria for legal members 
will be generic across the First-tier Tribunal and Upper Tribunal.  
 

http://www.legislation.gov.uk/ssi/2015/381/contents/made
https://consult.scotland.gov.uk/tribunals-administrative-justice-policy/eligibility-criteria-for-appointment-to-tribunals
https://consult.scotland.gov.uk/tribunals-administrative-justice-policy/eligibility-criteria-for-appointment-to-tribunals
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4. The regulations aim to create an appropriately broad pool of potential applicants 
as both ordinary and legal members of the First-tier Tribunal. In particular the 
regulations, while insisting on at least 5 years practising experience for the First-tier 
Tribunal and 7 years for the Upper Tribunal, would broaden the pool of legal members 
to persons who are not currently practising because they are a tribunal judge or in the 
case of the First-tier Tribunal an academic teaching or researching law. The legal 
criteria also captures advocates no longer practising who work, say in an in house 
legal team or in a government department.  
 
5. The regulations create a debarment provision which means that insofar as a 
person is applying on the basis of experience gained in past practice in a professional 
discipline the person must not have been debarred or subject to any sanction which 
would make them ineligible to belong to their professional body had they not ceased to 
be a member. The policy intent is that persons subject to a serious sanction should not 
be eligible to apply.  
 
6. Fuller details of the policy objectives relating to the 2014 Act are described in 
the Policy Memorandum which accompanied the Bill. The link below shows the 
passage of the Bill through Parliament and includes the Policy Memorandum. 
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/62938.aspx 
 
Consultation 
 
7. A consultation with interested parties took place between July and October 
2015. There were 17 responses to this consultation. The responses are available on 
the Scottish Government website:  
https://consult.scotland.gov.uk/tribunals-administrative-justice-policy/eligibility-criteria-
for-appointment-to-tribunals 
 
Impact Assessments 
 
8. An equality impact assessment has already been completed on the Tribunals 
(Scotland) Bill – see link below.  
http://www.scotland.gov.uk/Resource/0042/00421637.pdf 
 
9. A Business and Regulatory Impact Assessment is not required as the 
instrument has no financial effects on the Scottish Government, local government or 
on business. 
 
Scottish Government 
Learning and Justice Directorate 
November 2015 
 
ACT OF SEDERUNT (FEES OF SOLICITORS IN THE SHERIFF APPEAL COURT) 

2015 (SSI 2015/387) 
 
Introduction 
 
16. The instrument is made under powers conferred by section 106(1) of the Courts 
Reform (Scotland) Act 2014 and all other enabling powers. 
 
17. The instrument comes into force on 1 January 2016. 
 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/62938.aspx
https://consult.scotland.gov.uk/tribunals-administrative-justice-policy/eligibility-criteria-for-appointment-to-tribunals
https://consult.scotland.gov.uk/tribunals-administrative-justice-policy/eligibility-criteria-for-appointment-to-tribunals
http://www.scotland.gov.uk/Resource/0042/00421637.pdf
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18. Further details on the purpose of the instrument can be found in the Explanatory 
Note (see page 11). An electronic copy of the instrument is available at:  
http://www.legislation.gov.uk/ssi/2015/387/contents/made 
 
Delegated Powers and Law Reform Committee consideration 
 
6. The Delegated Powers and Law Reform (DPLR) Committee considered this 
instrument at its meeting on 24 November 2015 and agreed that it did not need to 
draw it to the attention of the Parliament on any grounds within its remit. 

Justice Committee consideration 
 
7. If the Committee agrees to report to the Parliament on this instrument, it is 
required to do so by 11 January 2016. 
 
Explanatory Note: Act of Sederunt (Fees of Solicitors in the Sheriff Appeal 
Court) 2015 (SSI 2015/387) 
 
This Act of Sederunt regulates the taxation of accounts of expenses between parties in 
relation to proceedings in the Sheriff Appeal Court.  
 
Paragraph 4 provides that an account of expenses may be prepared either on the 
basis of the detailed fees set out in Schedule 1, or on the basis of the inclusive fees 
set out in Schedule 2.  
 
Paragraphs 5 and 6 respectively provide that reasonably incurred outlays and VAT 
may be included in an account.  
 
Paragraph 7 sets out the procedure to be followed where a solicitor wishes to include 
a charge for the copying of documents in an account.  
 
Paragraph 8 provides that a charge for travel time is only to be allowed by the auditor 
on cause shown.  
 
Paragraph 9 regulates the allowance of fees of advocates and solicitor advocates as 
outlays.  
 
Paragraph 10 sets out the principles to be applied by the auditor in taxing an account.  
 
Paragraph 11 enables the auditor to modify fees where an account has been prepared 
on the basis of the inclusive fees set out in Schedule 2.  
 
Schedule 1 specifies the charges that may be included in an account if it is prepared 
on a detailed fee basis.  
 
Schedule 2 specifies the charges that may be included in an account if it is prepared 
on an inclusive fee basis. The fees in Part 1 apply to appeals under the standard 
appeal procedure or the accelerated appeal procedure. Special provision is made in 
Parts 2 and 3 for certain special appeal proceedings: Part 2 applies to applications for 
a new trial or to enter a jury verdict, and Part 3 applies to appeals from summary 
causes and small claims.  
 

http://www.legislation.gov.uk/ssi/2015/387/contents/made
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ANNEXE A 
 

Civil Legal Aid (Scotland) (Miscellaneous Amendments) Regulations 2015 
(SSI 2015/380) 

 
Letter from the Minister for Community Safety and Legal Affairs 

 
In preparation for the commencement of the Sheriff Appeal Court hearing civil 
business from 1 January 2016, I am laying the Civil Legal Aid (Scotland) 
(Miscellaneous Amendments) Regulations 2015.  

In order to assist the Justice Committee in its considerations, I am writing to set out 
what these Regulations would deliver and the context in which they have been 
developed. The landscape for civil cases in the Sheriff Appeal Court is different from 
criminal cases. Examples of a sheriff’s decision that might be appealed in the new 
court include: a decision to evict a public sector tenant, a decision to find a parent 
entitled to an order relating to children which is felt not to be correct, or finding a party 
liable to make payment in any of the range of payment actions that can arise in the 
sheriff court, including reparation claims. Legal aid funds a lower proportion of civil 
cases generally. 

At present, civil appeal cases to a Sheriff Principal which are funded by legal aid will 
generally be presented by a solicitor. Under civil legal aid, these are paid for by a block 
fee for preparation and a separate fee for advocacy. Expenditure from the Legal Aid 
Fund on cases transferring into the Sheriff Appeal Court from 1 January is around 
£285,000 a year (which would represent around 0.2% of the budget for the Fund in 
2015-16). Solicitor advocates very rarely conduct these appeals in legal aid cases at 
present. In the last three years, counsel was involved in 30% of cases funded by civil 
legal aid going to the Sheriff Principal.  

 
In more complex cases, there may be a bench of three in the Sheriff Appeal Court. 
Where there is complexity in a case, a solicitor has two options. They can seek 
sanction for counsel. Alternatively, they may seek approval for a percentage increase 
in the fees they are paid depending on the circumstances. 
 
This instrument makes fees for solicitors available for civil appeals in the Sheriff 
Appeal Court. These are at the same rate as is paid in connection with Court of 
Session cases, and for conducting certain cases in the sheriff court. In those cases 
where travel is a factor, solicitors will be able either to instruct another local solicitor or 
charge separately for their travel time and costs under the option where they submit an 
account for detailed fees rather than a block fee. 
 
However, as an alternative to charging on a detailed fees basis, solicitors will have, 
under the regulations, the option of claiming a block fee, which was originally 
calculated for the work done in connection with an appeal to a Sheriff Principal. The 
Scottish Legal Aid Board can, as at present, allow an increase of up to 50% on the 
block fee subject to certain criteria – for example, where complex issues of law or fact 
add significantly to the work involved in the case. Solicitors will be able to seek 
sanction for counsel, where it is appropriate, and the Sheriff Appeal Court can choose 
to remit particularly complex appeals to the Court of Session in Edinburgh.  
 
I have also listened to comments from the Law Society of Scotland on an earlier draft 
of the regulations in respect of fee rates and the availability of a percentage increase 
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on detailed fees, known as an “additional fee”, and amended the instrument, in 
response, by: 
 

 Ensuring that solicitors can seek the same percentage increase of up to 50% on 
the detailed fees as is available in the Court of Session, subject to the same 
criteria (for example, where specialised knowledge is required or there is 
particular complexity in the case). This represents the bulk of the additional cost 
of up to £125,000 to the Legal Aid Fund from these regulations; 

 

 Giving solicitors the option to charging the block fee currently available for 
appeals to the Sheriff Principal, which will involve less administrative work in 
submitting an account to the Scottish Legal Aid Board and therefore may be 
preferable in straightforward cases; 

 

 Allowing solicitor advocates to conduct cases in the Sheriff Appeal at counsel 
rates where SLAB has given approval to employ counsel; and 

 

 Making summary cause cases in the Sheriff Appeal Court eligible for these 
same detailed fee and block fee arrangements. These cases are currently paid 
at a lower rate from a different fee structure. The regulations therefore 
represent an increase in the fees available for solicitors conducting this type of 
case. These cases are frequently for the recovery of heritable property – in 
other words, eviction cases – and will therefore benefit those solicitors and 
organisations helping people who are vulnerable, ensuring access to justice is 
maintained. 

 
These fees have been developed within a context of our on-going commitment to 
maintaining wide access to publicly funded legal assistance. Despite the significant 
constraints on public finances in recent years, we have maintained spend on legal aid 
and have not cut its availability. This is in stark contrast to England and Wales, where 
there have been significant cuts to legal aid expenditure and people can no longer 
access legal aid to help with certain types of family, medical, housing and welfare 
benefits problems. We have avoided doing this in Scotland and we have no intention 
to reduce the spectrum of cases covered by legal aid, but we must still manage legal 
aid spend within the resources available. Further, as the committee will appreciate, the 
current public spending constraints are extremely challenging and the forthcoming 
Autumn statement from the UK Chancellor of the Exchequer is likely to exacerbate 
that pressure. 
 
Prior to the economic downturn, solicitor’s civil legal aid fees have benefited from three 
waves of increase in 2003, 2007 and 2008. Both detailed and block fees were 
increased by 21% in 2003. Block fees in summary cause cases were increased by 
21% in 2007. In 2008, there was an increase of almost 11% in detailed fees and an 
overhaul of block fees, including increases in value and more flexibility in applying for 
detailed fees and additional fees. 
 
Overall, the current proposed Regulations represent an enhancement on the fees 
currently available to solicitors for appeals to the Sheriff Principal, and the proposals 
maximise flexibility for solicitors in how they are paid. I have considered carefully 
representations from the legal profession. I therefore hope that the Committee will be 
supportive of this instrument to allow the Sheriff Appeal Court to commence its work in 
considering civil appeals from 1 January 2016. 
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Finally, you have indicated in your letter of 28 October to the Cabinet Secretary for 
Justice that the Committee would appreciate an update in February 2016 on progress 
on the permanent arrangements for criminal legal aid in the Sheriff Appeal Court. I am 
happy to confirm that, as I have indicated in evidence to the Committee previously, 
that I would wish to establish the impact of the new arrangements and I will be glad to 
provide an update to the Committee at that time. 
 
Paul Wheelhouse 
Minister for Community Safety and Legal Affairs 
5 November 2015 
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ANNEXE B 
 

Civil Legal Aid (Scotland) (Miscellaneous Amendments) Regulations 2015 
(SSI 2015/380) 

 
Written submission from the Legal Services Agency 

 
Legal Aid in the Sheriff Appeal Court (Civil) – Regulations laid in Parliament 
 
I refer to the above and to the Civil Legal Aid (Scotland) Miscellaneous Amendments 
Regulations 2015. 
 
One of the changes included in these Regulations is that the fees for appeals from the 
Summary Cause Court to the Sheriff Appeal Court will, prospectively, be that the fees 
will be same as the fees in Ordinary Actions. 
 
In our view, the appeal process is equally complex and responsible in either court 
process and the fees should be the same. The fee level requires to be set at a level 
which renders the process viable financially for the solicitor acting for parties, in our 
case, almost entirely tenants threatened with eviction. 
 
We support these proposals. 
 
For your information, Legal Services Agency tackles the unmet legal needs of those in 
disadvantage. Our work includes, but is not restricted to, high volume, high quality 
advice, assistance and representation to those threatened with eviction in a number of 
Sheriff Courts. We engage with all relevant legal issues and appeal relevant points on 
a regular basis with a significant degree of success. Our work reduces homelessness. 
An appropriate financial basis for this work is essential. 
 
I am obliged for your kind attention. 
 
Please do not hesitate to contact me if you have any queries. 
 
Paul D. Brown 
Principal Solicitor/Chief Executive 
Legal Services Agency Ltd 
26 November 2015 
 

Written submission from the Law Society of Scotland 
 
The Legal Aid Committee of the Law Society of Scotland has considered these 
regulations, and would make the following comments. 
  
We are pleased that solicitor advocates will be able to be instructed under a grant of 
sanction for counsel. This addresses what would have been an anomaly between the 
civil and criminal jurisdictions of the court, and ensures client choice, allowing for legal 
aid clients to benefit from the significant experience and expertise of solicitor 
advocates when appropriate. 
  
We are also glad to note that, once they reach the Sheriff Appeal Court, cases will be 
paid at the same level, regardless of whether the case originated as a summary cause 
or ordinary cause action. 
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However, we remain concerned about the overall funding of the legal aid system in 
Scotland. A properly funded legal aid system is a key aspect of access to justice in 
Scotland, and there remain significant challenges in this area of work. We note that the 
regulations effectively transfer the existing fees for appeals in civil Sheriff Court cases 
to the new Sheriff Appeal Court.  
  
We believe that the introduction of the new Court provides an obvious point at which to 
review the operation of the fees. We do not believe that the existing fees are 
adequate, or take into account the changing nature of work in the Sheriff Court. 
  
The work that will be undertaken in the new Court represents an increased level of 
intensity, responsibility, difficulty, and importance from first instance work in the Sheriff 
Court. Many appeals are complicated, involve significant amounts of preparation, and 
frequently involve counsel on the other side. In addition, the implications of the wider 
court reform process means that there are likely to be more appeals of a significantly 
higher value being heard in the Sheriff Appeal Court instead of the Court of Session. 
For the level of work and responsibility that will be required in the Sheriff Appeal Court, 
we cannot support the continuation of inadequate fees which have gone unchanged 
for six years. 
  
Please let us know if you have any questions, or would like any further information on 
these issues. 
 
Marina Sinclair-Chin 
Solicitor 
Legal Aid Policy Officer 
Law Society of Scotland 
3 December 2015 
 

Written submission from the Faculty of Advocates 
 

I refer to these Regulations which have been laid before the Scottish Parliament. 
These Regulations make provision for legal aid in relation to civil proceedings before 
the Sheriff Appeal Court. 
 
The Faculty was consulted on an earlier version of these Regulations in August. There 
has been one significant change in the form of the Regulations since the Faculty was 
consulted on them - namely, the provisions which have the effect that where sanction 
for counsel is granted for proceedings in the Sheriff Appeal Court, "counsel" includes a 
"solicitor-advocate". The Faculty was not consulted on this change and was not made 
aware of it until after the Regulations had been laid. 
 
This new feature of the Regulations as laid represents a departure from the ordinary 
approach which pertains in the sheriff court in relation to sanction for counsel under 
the Legal Aid Regulations. Ordinarily, sanction for "counsel" in the sheriff court refers 
only to the instruction of an advocate. 
 
There are strong reasons of principle and policy in favour of the ordinary rule, under 
which sanction for counsel in the sheriff court implies sanction for the instruction of an 
advocate, and it is the approach, I would suggest, which should be followed in civil 
appeals in the Sheriff Appeal Court. 
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In the sheriff court, all solicitors have rights of audience. In a publicly funded case, no 
sanction from the Board is required before any solicitor may represent a client in the 
sheriff court. A solicitor with higher court rights of audience is, in this regard, no 
different from any other solicitor. 
 
By contrast, an advocate may appear in the sheriff court only if the solicitor decides to 
instruct an advocate. In a publicly funded case, an advocate may appear only if the 
Board grants sanction for the instruction of counsel. 
 
For these reasons, the positions of advocates and solicitors with higher court rights of 
audience in relation to sheriff court work are not symmetrical or analogous. The 
differences in the legal aid treatment of members of the two professions in the sheriff 
court follow logically from the fact that a solicitor with higher court rights of audience 
does not need to exercise those extended rights of audience when he or she appears 
in the sheriff court. 
 
There are also reasons of policy for the approach which is taken in the Legal Aid 
Regulations to sanction for counsel in the sheriff court.  
 
Firstly, if sanction for "counsel" extends to a solicitor with higher court rights of 
audience, such a solicitor may seek sanction for "counsel" in circumstances where the 
solicitor would conduct the case whether or not sanction is granted. There is no reason 
to believe that the quality of the representation which that solicitor would provide, in 
such a case, would be any different whether sanction is granted or not. It is, in any 
event, difficult to justify any special "sanction" being required for the instruction of a 
lawyer who could appear in the case whether or not such sanction is granted. The 
position would be different if solicitors with higher court rights of audience were, like 
advocates, precluded from appearing in · the sheriff court in a publicly funded case 
unless sanction was granted, but that is not the position. 
 
Secondly, such a solicitor would, if sanction for "counsel" is extended to solicitors with 
higher court rights of audience, be incentivised to seek sanction in cases where he or 
she would otherwise have been willing to conduct the case as a solicitor. This may 
impose additional costs on the Board. Indeed, solicitors may be incentivised to acquire 
rights to appear in the higher courts not with the aim of exercising those rights but with 
a view to recovering higher fees for their work in the sheriff court. That would be 
difficult to justify. 
 
Thirdly, both the Government and Parliamentarians have acknowledged – particularly 
during the passage of the Courts Reform (Scotland) Act through Parliament – the 
important role of Scotland's independent referral bar in our system of justice. The 
ordinary approach which applies in the sheriff court reflects that role. Indeed, in the 
course of the passage of the Courts Reform (Scotland) Act through Parliament, there 
was a recognition that, with the transfer of cases from the Court of Session to the 
sheriff court, it would be important that advocates should be instructed in cases which 
justify the employment of counsel. It would be unfortunate if a change in the ordinary 
approach to this issue in the context of publicly funded work created disincentives for 
the instruction of counsel in cases which merit it. 
 
I have made the point above that the positions of advocates and solicitors with higher 
court rights of audience are not symmetrical or analogous. That would be a valid point 
even if the two categories of practitioner had equivalent training. In fact, the 



J/S4/15/35/6 
 

18 

 

requirements for admission as an advocate are significantly more onerous than those 
required of a solicitor seeking higher court rights of audience. 
 
I recognise that Parliament has decided that all civil appeals from the sheriff should 
proceed to the new Sheriff Appeal Court. This Court will deal with civil appeals which 
would formerly have been dealt with within the sheriff court system by the sheriff 
principal and also appeals which would previously have been heard in the Inner 
House.  
 
The Faculty recognizes that it is a consequence of the transfer of those appeals which 
would formerly have been dealt with in the Inner House to the Sheriff Appeal Court 
that, where the case is publicly funded, there will no longer be automatic sanction for 
counsel. That is simply a logical consequence of the legislation and I, of course, 
accept that. But I would suggest that the logic should be applied consistently. Where a 
case is dealt with within the sheriff court system, it should equally follow that the 
ordinary rules on sanction for counsel in the sheriff court should apply. Those are, after 
all, the rules which would have applied to the appeals which would formerly have been 
heard by the sheriff principal. The application of those rules to appeals which would 
formerly have been heard in the Inner House is simply a consequence of the transfer 
of those cases into the sheriff court system. 
 
I recognise also that the Government has made provision in relation to summary 
criminal appeals before the Sheriff Appeal Court which provides that sanction for 
"counsel" may include solicitors with higher court rights of audience. I did not agree 
with that provision. It is my understanding that this is an interim measure which the 
Government is committed to reviewing. But there are in any event differences in the 
two cases. All summary criminal appeals were formerly dealt with in the Criminal 
Appeal Court either by advocates or by solicitors with extended rights of audience. 
 
Accordingly, the new Regulations for summary criminal appeals simply reflect the 
former situation as regards representation. This is not the case in relation to the 
Regulations now before the Committee, in relation to those civil appeals which would 
formerly have proceeded before the sheriff principal. 
 
I would be glad to provide further information should that be useful. 
 
James Wolffe QC 
1 December 2015 
 

Supplementary written submission from the Faculty of Advocates 
 
I refer to my letter of 1 December in relation to this matter.  
 
The Committee may wish to note the analysis of the Scottish Legal Aid Board 
described in Chapter 1 of the Analysis of the Scottish Government Consultation on 
Costs and Funding of Civil Litigation in Scotland, paras 199, 203-204 and 211.  
 
This is directed to a different issue – namely the appropriateness of including solicitors 
with higher court rights of audience in the Table of Fees for counsel in the sheriff court 
– but the points which are made by the Board may be of assistance to the Committee 
in the present context.  
 
I attach a copy of the relevant passages for the assistance of the Committee.  
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James Wolffe QC 
Dean of the Faculty of Advocates 
7 December 2015 
 
199. All but three of 30 respondents agreed that the table of fees recommended for 
counsel should apply to solicitor advocates. Those who disagreed did so in relation to 
solicitor advocates appearing in the sheriff court. SLAB was most vehement in its 
disagreement. While SLAB agreed that solicitor advocates should be subject to the 
same table of fees as counsel in the higher courts, where they were utilizing their 
extended rights of audience and performing the same work as advocates, this was not 
the case in the sheriff court. 
 
203. SLAB developed a comprehensive argument against including solicitor advocates 
in the table of fees in the sheriff court, to which the summary draft here is unlikely to do 
justice. It can be accessed together with other published responses to this 
Consultation on the Scottish Government's website. SLAB raised a number of issues 
in support of its position. It observed that the creation of the accreditation whereby 
solicitors could obtain extended rights of audience was a pro-competition measure, 
with the overarching aim to encourage able, experienced solicitors to continue, as 
solicitors, to advise and represent their clients in the supreme courts without having to 
instruct an advocate, thus providing continuity and reduced litigation costs to the client. 
It was never the policy intention to create a body of solicitors who would develop an 
approach and practice model akin to that operating in Faculty and at the same cost. 
Whether solicitor advocates engage rarely or solely in work that requires extended 
rights of audience, or whether they work only for clients of the firm or do nothing but 
work on instructions from other firms, masks their underlying professional status which 
remains that of a solicitor. Indeed, SLAB goes on to make the point that it is quite 
wrong to equate solicitors' rights of audience in the higher courts with sanction for 
advocates in the sheriff court. Advocates are sanctioned to appear in the sheriff court 
on the basis of their expertise and specialism, and not because they have rights of 
audience in the higher courts. Accreditation as a solicitor advocate, however, is not in 
itself accreditation of possession of the skills, knowledge and expertise which decides 
whether a counsel should be sanctioned in the sheriff court. Indeed, there are no 
mechanisms in place to require that the service delivered by a solicitor advocate is any 
different from an ordinary solicitor practising in the sheriff court. The difference may 
only be that one has acquired rights of audience in the higher courts and the other has 
not. Indeed, if this proposal goes forward, they may be incentivised to acquire rights of 
audience not so as to appear in the higher courts, but as a passport to recovering 
higher fees in the sheriff court.  
 
204. SLAB argues that there is a context and ethos emerging from the SCCR and 
Taylor Review that costs should be predictable, controlled and reasonable. This would 
suggest that those paying for legal work should not be paying more than is necessary 
and reasonable. SLAB outlines at least four different ways in which services could be 
delivered in the sheriff court: as solicitor advocate alone; as in-house solicitor advocate 
with instructing solicitor; as external solicitor advocate with instructing solicitor; and as 
advocate with instructing solicitor. Each of these models would have different cost 
ramifications. SLAB finds it iniquitous and anomalous to leave the choice of how these 
services are delivered to the lawyers delivering these services with their different cost 
implications. It argues that if solicitors are to be granted sanction to proceed in the 
sheriff court under the same table of fees as counsel, then this would create a 
perverse incentive for sheriff court practitioners to seek to acquire rights of audience 
so that in the event of success in the sheriff court, higher fees will be recoverable from 
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the opponent. Indeed, this may be utilised by the solicitor as a form of contingent 
success fee, payable by the unsuccessful opponent and to which clients would be 
unlikely to resist because they would have no incentive to do so. There would also be 
an incentive to adjust the business model according to which may be best 
accommodated by the fee structure. SLAB argues that the fees structure should be 
based on what is reasonable and necessary, and not what is likely to be advantageous 
to the service deliverer's business model.  
 
211. SLAB examined the future of the advocate branch of the profession if solicitors 
qua solicitor advocates are subject to the same table of fees as counsel as in the 
sheriff court. SLAB observed that solicitors acting directly for the client are the first 
point of contact with the client and are instrumental in the client's decision to seek 
sanction in the sheriff court. It observed that clients may be resistant to the suggestion 
of seeking sanction if external counsel is instructed but may be happy to agree to a 
'success only' sanction for recovery of increased fees by a solicitor holding rights of 
audience. Rather than creating an equal playing field, this may put advocates at a 
considerable disadvantage in the sheriff court. At the same time, it may lead to 
increased costs for litigants as well as for the Legal Aid Fund. If, as suggested, 
solicitors use sanction in the sheriff court as a form of success fee, then there would 
be an increased burden on the Legal Aid Fund in that sheriff court accounts for work 
done by solicitors would be inflated by solicitors using any extended right of audience 
accreditation and court sanction to increase recoverable expenses. Court and sheriffs 
will also be under increasing pressure to grant sanction in a higher number of cases if 
tables of fees allow solicitors to charge more as solicitor advocates in the sheriff court. 
 

Written submission from Victim Support Scotland 
 
Victim Support Scotland (VSS) is the largest organisation in Scotland supporting 
people affected by crime.  We provide practical help, emotional support and essential 
information to victims, witnesses and others affected by crime within each local 
authority and every Sheriff and High Court in Scotland.  The service is free, 
confidential and is provided by volunteers.  Victim Support Scotland welcomes the 
opportunity to provide our initial thoughts on the draft Victims’ Rights (Scotland) 
Regulations to the Committee, given the short timeframe to provide a response.        
 
The EU Directive 2012/29/EU of the European Parliament and of the Council of 25 
October 2012, establishing minimum standards on the rights, support and protection of 
victims of crime provides minimum levels of rights and services that victims must be 
able to access across the EU. The Directive is aimed at improving the manner in which 
victims are treated within the European Union, and every Member State had three 
years from its adoption to implement the rights into their national legislation and 
administrative procedures.  It should be recognised that the Directive has direct effect 
and is applicable to victims of crime in Scotland, whether or not it has been fully 
transposed into national legislation in Scotland.   
 
Scotland must however take responsibility to ensure that national legislation provides 
adequate recognition, support and protection, assistance and remedies for victims and 
witnesses of crime.  VSS welcomes the introduction of the Victims’ Rights (Scotland) 
Regulations as fuller implementation of the Directive, following on from the Victims and 
Witnesses (Scotland) Act 2014, parts of which are still to come into force.  Taken 
together, we regard this legislation as a major step forward towards improving the 
position of victims and witnesses of crime in Scotland.  In addition, it is our view that 
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the Regulations will enable victims to more readily challenge competent authorities if 
their rights as provided by the Directive are not upheld.   
 
VSS has previously identified areas of the EU Directive that would not be fully 
transposed by the Victims and Witnesses (Scotland) Bill, at the time of progression of 
the Bill through Parliament.  We are not in the position to provide an in-depth analysis 
of the Regulations with the time that has been given to us, but would welcome the 
opportunity to provide this at a later date.   
 
We believe that the focus of the Scottish Government and Scottish Parliament should 
be on ensuring that our criminal justice system is tailored to the needs of victims and 
witnesses in Scotland, rather than on solely meeting European or international 
legislative requirements.  The full transposition of the Directive will ensure only a 
minimum standard of rights, support and protection for victims of crime, rather than the 
level of treatment for victims and witnesses to which we should aspire within Scotland.  
The Victim Support Scotland Manifesto 2015-20192 lists the main changes and 
improvements we wish to see for victims and witnesses across Scotland to ensure that 
they receive the best possible care and support from all agencies within the criminal 
justice sector.   
 
Alongside the implementation of procedural rights, emphasis should be placed on 
facilitating changes in behaviour and attitudes towards victims through training of 
practitioners; this would ensure that victims are seen as an integral part of any criminal 
justice process and are provided with the respect, support and encouragement they 
need to return to as normal a life as possible after crime.  Significance must also be 
placed on the promotion of victims’ rights, ensuring that victims know how to access 
these.  Victims should be enabled to challenge any infringement of their rights 
effectively and timeously, with issues dealt with as they occur and with as little 
administrative burden placed on the victim as possible.  
 
Victim Support Scotland 
7 December 2015 
 
 

                                            
2
 http://www.victimsupportsco.org.uk/wp-content/uploads/2015/07/VSS-Manifesto-2015-19.pdf  

http://www.victimsupportsco.org.uk/wp-content/uploads/2015/07/VSS-Manifesto-2015-19.pdf
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ANNEXE C 

 
Negative instruments: procedure 
 
Negative instruments are instruments that are “subject to annulment” by resolution of 
the Parliament for a period of 40 days after they are laid. All negative instruments are 
considered by the Delegated Powers and Law Reform Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds).  
 
Under Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument.  
 
If the motion is agreed to by the lead committee, the Parliamentary Bureau must then 
lodge a motion to annul the instrument to be considered by the Parliament as a whole. 
If that motion is also agreed to, the Scottish Ministers must revoke the instrument.  
 
Each negative instrument appears on the Justice Committee’s agenda at the first 
opportunity after the Delegated Powers and Law Reform Committee has reported on 
it. This means that, if questions are asked or concerns raised, consideration of the 
instrument can usually be continued to a later meeting to allow the Committee to 
gather more information or to invite a Minister to give evidence on the instrument. In 
other cases, the Committee may be content simply to note the instrument and agree to 
make no recommendations on it. 
 
 
Guidance on subordinate legislation 
 
Further guidance on subordinate legislation is available on the Delegated Powers and 
Law Reform Committee’s web page at: 
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/64215.as
px 
 
 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/64215.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/64215.aspx
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Justice Committee 
 

35th Meeting, 2015 (Session 4), Tuesday 8 December 2015 
 

Subordinate legislation 
 

Note by the clerk 
 

Purpose 
 
1. This paper invites the Committee to consider the following affirmative instrument: 
 

VICTIMS’ RIGHTS (SCOTLAND) REGULATIONS 2015 (DRAFT) 
 

Introduction 
 
2. This instrument is made under the powers conferred by section 2(2) of the 
European Communities Act 1972. The Regulations are subject to the affirmative 
procedure. They amend the 2014 Act to extend the rights of victims of crime by 
creating enforceable rights and placing obligations on competent authorities. Placing 
these rights and obligations on the face of the 2014 Act will create a specific legal 
framework to enable victims to recognise clearly their rights and the obligations of 
competent authorities under the Directive.  
 
3. Further details on the purpose of the instrument can be found in the policy note 
(see below) to this paper and an electronic copy of the instrument is available at:  

http://www.legislation.gov.uk/sdsi/2015/9780111029770/pdfs/sdsipn_97801110297
70_en.pdf 

 
Consultation 
 
4. According to the policy note, the instrument has been developed in consultation 
with the competent authorities who will be charged with giving effect to the Directive‟s 
requirements.  
 
Delegated Powers and Law Reform Committee consideration 
 
5. The instrument was initially laid on 4 November but was withdrawn and re-laid 
on 18 November due to minor drafting concerns raised by the Committee‟s legal 
advisers. The Delegated Powers and Law Reform Committee considered the re-laid 
instrument at its meeting on 24 November 2015 and agreed that it did not need to 
draw it to the attention of the Parliament on any grounds within its remit.  
 
Justice Committee consideration 
 
6. The Justice Committee is required to report to the Parliament on the instrument 
by 13 December 2015. The Committee issued a call for written views on 
11 November. Responses to the call for evidence are attached at the end of this paper 
(page 9 onwards). 

 
7. The Minister for Community Safety and Legal Affairs has lodged motion 
S4M-14801 proposing that the Committee recommends approval of the instrument. 

http://www.legislation.gov.uk/sdsi/2015/9780111029770/pdfs/sdsipn_9780111029770_en.pdf
http://www.legislation.gov.uk/sdsi/2015/9780111029770/pdfs/sdsipn_9780111029770_en.pdf
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The Minister is due to attend the meeting on 8 December to answer any questions on 
the instrument. And to move the motion for approval. 
 
8. It is for the Committee to decide whether or not to agree to this motion, and then 
to report to the Parliament by 13 December 2015. Thereafter, the Parliament will be 
invited to approve the instrument. 
 
9. The Committee will be asked to delegate to the Convener authority to 
approve the report on the instrument for publication. 
 
Policy Note: Victims’ Rights (Scotland) Regulations 2015 [Draft] 

 
The Victims‟ Rights (Scotland) Regulations 2015 (“the Regulations”) are made in 
exercise of the power conferred by section 2(2) of the European Communities Act 
1972.  The Regulations are subject to the affirmative procedure. 
 
Directive 2012/29/EU of 25 October 2012 on establishing minimum standards on the 
rights, support and protection of victims of crime, and replacing Council Framework 
Decision 2001/220/JHA entered into force on 15 November 2012 and has become 
generally known as the Victims‟ Rights Directive (“the Directive”). 
 
Background 
 
National laws and policies on victims' rights and the role of victims in criminal 
proceedings currently differ considerably from one Member State to another.  The EU 
adopted the Directive to establish common rules aimed at protecting and assisting 
victims of crime to ensure minimum standards for victims' rights in all Member States. 
 
The Directive replaces the 2001 Framework Decision on the standing of victims in 
criminal proceedings.  It considerably strengthens the rights of victims and their family 
members to information, support and protection, and strengthens victims' procedural 
rights in criminal proceedings.  In particular, it will help ensure all victims of crime, 
regardless of where they live in the EU: 
 

 receive appropriate protection and support; 

 can participate in criminal proceedings, in accordance with national law; and 

 are recognised and treated in a respectful, sensitive and professional manner. 
 
As the EU Commissioner for Justice, Consumers and Gender Equality Věra Jourová 
said on 13 May 2015 in a speech to Victim Support Europe1: 
 
“Every victim in Europe should benefit from a range of rights in line with their individual 
needs. We want every victim to be treated with the respect and dignity they deserve.” 

 
Policy Objectives 
The policy objective for the Regulations is to give effect to the Directive by creating 
clear, enforceable rights for victims, codifying many of the administrative practices 
which victims currently rely upon. 
 

                                            
1
 Rights of victims of crime in Europe – celebrating 25th anniversary of Victim Support 

Europe and Apoio a Vitima 13 May 2015 

http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32012L0029&from=EN
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2001:082:0001:0004:en:PDF
https://ec.europa.eu/commission/2014-2019/jourova/announcements/rights-victims-crime-europe-celebrating-25th-anniversary-victim-support-europe-and-apoio-vitima-apav_en
https://ec.europa.eu/commission/2014-2019/jourova/announcements/rights-victims-crime-europe-celebrating-25th-anniversary-victim-support-europe-and-apoio-vitima-apav_en
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The Victims and Witnesses (Scotland) Act 2014 (“the 2014 Act”) goes some way to 
transposing the requirements of the Directive.  For example, it gives victims the right to 
receive information about their case, places a duty on the Lord Advocate to set out 
rules about the process for reviewing a decision not to prosecute, and gives alleged 
victims of certain offences the right to request that they be interviewed by a particular 
gender of police officer.  Additionally, much of what is required to comply with the 
Directive is currently delivered operationally.  For example, under the Directive victims 
have a right to interpretation (Article 7) and competent authorities2 already ensure 
appropriate translation services are available. 
 
Shortly before the 2014 Act received Royal Assent the European Commission 
published a guidance document on transposition and implementation of the Directive.  
In particular it called on Member States to put in place a specific legal framework to 
enable: 
 

 individuals to recognise clearly their rights; and 

 competent authorities to recognise their obligations under the Directive. 
 
In light of this, and to complete our transposition of the Directive, the Regulations 
amend the 2014 Act to ensure that victims‟ rights and the obligations of competent 
authorities are fully enshrined in Scots law.  To ensure an outcome that is focussed on 
meeting victims‟ needs, the Regulations also oblige the Scottish Ministers to create a 
new Victims‟ Code for Scotland (“the Code”) setting out victims‟ rights clearly, simply 
and in one place. 
 
The Regulations 
The Regulations amend the 2014 Act to extend the rights of victims of crime by 
creating enforceable rights and placing obligations on competent authorities.  Placing 
these rights and obligations on the face of the 2014 Act will create a specific legal 
framework to enable victims to recognise clearly their rights and the obligations of 
competent authorities under the Directive. 
 
Our powers under section 2(2) of the European Communities Act 1972 only allow us to 
extend the rights in the Regulations to victims.  Therefore, while the 2014 Act covers 
both victims and witnesses, the Directive focusses specifically on the rights of victims 
of crime.  In practice, procedures put in place for the benefit of victims often apply to 
witnesses as well, and it is expected that this will continue. 
 
In terms of structure, Regulations 2 to 9 and 13 to 16 insert a number of new sections 
into the 2014 Act.  Regulations 10 to 12 and 17 make minor amendments to some of 
the existing provisions of the 2014 Act. 
 
General Principles 
Regulation 2, which inserts section 1A, adds a number of victim-specific general 
principles to the 2014 Act in addition to those principles listed in section 1.  This 
ensures that the persons who must have regard to the general principles in section 1 
of the 2014 Act must now also have regard to the section 1A general principles in 
carrying out functions in relation to a victim.  By applying the obligation in section 1A to 

                                            
2
 The competent authorities are the chief constable of the Police Service of Scotland, the Lord 

Advocate, the Scottish Courts and Tribunals Service, the Scottish Ministers (covering the Scottish 

Prison Service) and the Parole Board for Scotland. 

http://ec.europa.eu/justice/criminal/files/victims/guidance_victims_rights_directive_en.pdf
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the persons listed in section 1(2), we ensure that the general principles in sections 1 
and 1A all apply to the same persons. 
 
Complaints 
Regulation 3 inserts new section 3A into the 2014 Act which places an obligation on 
competent authorities to provide a complaints process to allow a victim to challenge an 
alleged breach of their rights under the 2014 Act or an alleged breach of the 
obligations placed on competent authorities under the Act.  Each of the competent 
authorities already has a complaints procedure which is compliant with the provisions 
so section 3A serves to codify existing practice. 
 
If a victim feels their rights under the 2014 Act have been breached then the 
complaints process of the appropriate competent authority will be their first remedy.  If 
that complaint is not upheld, the victim may, in line with the competent authority‟s 
complaints procedure, have recourse to the Scottish Public Services Ombudsman (or 
the Police Investigations & Review Commissioner) and ultimately judicial review. 
 
Provision of information to victims: The Victims‟ Code for Scotland 
Not all legislation protecting and supporting victims of crime in Scotland is set out in 
the 2014 Act.  For example, rules around special measures for the taking of evidence 
from vulnerable witnesses sit within the provisions of the Criminal Procedure 
(Scotland) Act 1995. 
 
To help meet the needs of victims, particularly when they first come into contact with 
competent authorities in Scotland, section 3B of the 2014 Act, as inserted by 
Regulation 4, obliges the Scottish Ministers to produce a Victims‟ Code for Scotland.  
The Code will set out in simple language what rights and entitlements a person has in 
the event that they are a victim of crime.  The Code will also act as a signpost to 
further information, advice and support for victims of crime. 
 
Section 3C of the 2014 Act, also as inserted by Regulation 4, places an obligation on 
the Police Service of Scotland to inform victims that they may request a copy of the 
Code (and general information on victims‟ rights) from any competent authority.  
Competent authorities must then provide a copy of the Code or general information on 
victims‟ rights to a victim on request.  Alternatively, the competent authority may 
provide advice on where a copy of the Code or the general information may be 
obtained. 
 
The information contained in the Code will be consistent with the Standards of Service 
prepared under section 2 of the 2014 Act and with other information made available to 
victims of crime in Scotland by the competent authorities.  This package will be 
regularly reviewed, evaluated and updated, and the Code will be available for 
translation into other languages as required. 
 
Provision of support to victims 
The Police Service of Scotland already has a statutory power to refer a victim of crime 
to victim support services with that victim‟s consent3.  Section 3D of the 2014 Act, as 
inserted by Regulation 4, places an obligation on all competent authorities to refer a 
person to victim support services at the request of the victim, and this applies whether 
or not the victim has made a formal complaint about an offence. 
 

                                            
3
 Section 18 Criminal Justice (Scotland) Act 2003 
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Assistance to communicate 
Section 3E of the 2014 Act, as inserted by Regulation 5, obliges a competent authority 
to take appropriate measures to ensure that a victim understands and is understood in 
certain interactions with the competent authority.  It also allows the victim to be 
assisted by someone of their choice on first contact with a competent authority where 
it is considered that the victim requires assistance to communicate; the onus being on 
the victim to identify and arrange for this support.  This right to be assisted does not 
apply to a hearing in criminal proceedings where other general assistance for victims 
is available. 
 
Victims of crime are currently provided with translation and interpretation services  
where appropriate during the investigation and prosecution.  Section 3F of the 2014 
Act, as inserted by Regulation 5, places the right to interpretation and translation on a 
statutory footing. 
 
Acknowledgment of complaints 
Section 3G of the 2014 Act, as inserted by Regulation 6, places an obligation on the 
Police Service of Scotland to provide a victim with a written acknowledgement of the 
making of a complaint about a crime, and allows this acknowledgement to be done by 
electronic means if appropriate. 
 
Reimbursement of expenses and return of property 
In Scotland, victims of crime who are cited by the Crown to give evidence in court in 
the trial of an accused person are currently able to claim reasonable expenses for their 
attendance.  Section 3H of the 2014 Act, as inserted by Regulation 7, places this on a 
statutory footing and obliges the Lord Advocate to publish guidance about the process.  
Similarly section 3I of the 2014 Act, as inserted by Regulation 8, obliges the Lord 
Advocate and the chief constable of the Police Service of Scotland to jointly publish 
guidance about the process for the return of a victim‟s property, which has been taken 
to be used as evidence, where the property is no longer required.  Much of the detail 
around these processes are of a technical, operational nature.  By placing a general 
power in the Act this will allow a degree of flexibility in order to change, update and 
review the guidance as required. 
 
Rights of victims resident in another Member State 
Section 3J of the 2014 Act, as inserted by Regulation 9, covers crimes committed in 
another Member State which are reported by the victim in Scotland.  Section 3J allows 
victims of a crime committed in another EU Member State, but who are resident (or 
otherwise present) in Scotland, to report the crime to the Police Service of Scotland 
who will then transmit it to the appropriate authority in that Member State. 
 
Alleged offences 
Throughout the Regulations, reference is made to a person who is or appears to be a 
victim in relation to an offence or alleged offence.  The reference to “alleged offence” is 
intended to make it clear that the reference to “offence” in the context of criminal 
investigations or criminal proceedings that have yet to conclude, does not imply that 
an offence has been committed.  Regulations 10, 11 and 12 amend sections 4, 5 and 
8 of the 2014 Act to include references to “alleged offence”.  These amendments are 
designed to make it clear that the obligations in sections 4, 5 and 8 do not conflict with 
the presumption of innocence and to provide uniform terminology throughout the 2014 
Act following the amendments made by the Regulations. 
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Individual assessment of victims in criminal investigations. 
Regulation 13 adds new sections 9A, 9B and 9C to the 2014 Act which create 
protections for victims during criminal investigations.  Section 9A places duties on the 
Police Service of Scotland as to how interviews with a victim should be conducted.  
Under section 9A(1)(d), victims may be accompanied by a person of their choice 
during interview, and may also be accompanied by their legal representative if they so 
choose.  This does not place any obligation on competent authorities to pay or arrange 
for the legal representative (or the person of choice) to be present – the victim is 
simply to be permitted to be accompanied if they so choose.  Article 20 of the Directive 
restricts this right to criminal investigations and therefore the rights in section 9A do 
not extend beyond the criminal investigation and into criminal proceedings. 
 
Section 9B places a duty on the Police Service of Scotland to carry out an individual 
assessment of a victim to identify whether they are vulnerable to victimisation, 
intimidation or retaliation and whether they would benefit from the use of the measures 
listed in section 9C(3).  Section 9C sets out how these measures can be utilised and 
what factors must be considered in determining which, if any, of the measures should 
be used.  The measures listed in section 9C(3)(a) and (b) include, respectively, the 
use of specially designed interview rooms and specialist interviewers. 
 
Protection of victims 
Section 9D of the 2014 Act, as inserted by Regulation 14, obliges competent 
authorities to take reasonable steps to enable victims (and their families) to avoid 
contact with the person suspected, accused or convicted of the offence.  This may 
include such measures as separate waiting rooms for victims in court buildings.  This 
obligation extends only to interactions between victims (or their family members) and a 
competent authority in areas within the control of a competent authority, namely a 
police station, prosecutor‟s office or court building, and does not extend to public 
places. 
 
Under the Directive victims have a right to protection of their privacy, for example, 
through the use of reporting restrictions to prevent child victims from being identified 
through media reporting on criminal cases.  Section 9E of the 2014 Act, as inserted by 
Regulation 14, places an obligation on competent authorities to protect the privacy of a 
victim and, to a more limited extent, the privacy of the victim‟s family. 
 
Right to receive information concerning the release of an offender  
Victims are currently entitled to receive information about a person sentenced to over 
18 months in prison via the Victim Notification Scheme (“VNS”) established under 
sections 16 and 17 of the Criminal Justice (Scotland) Act 2003.  This scheme provides 
information to victims about the release of an offender as well as giving victims the 
right to make written (and, under certain conditions, oral) representations when the 
offender is being considered for parole or release on Home Detention Curfew.  The 
scheme mainly covers offenders who have been convicted of serious offences on 
indictment. 
 
The Directive obliges Member States to give victims the basic right to be informed 
when an offender escapes or is released from custody.  This right is not qualified by 
reference to the length of sentence an offender receives and so it is considered that 
the current VNS does not extend far enough. 
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In order to address this, consideration was given to extending the existing VNS.  
During the passage of the 2014 Act, for example, it was suggested that the sentence 
threshold could be lowered from 18 months to 12 months.  After further consultation 
with stakeholders, we took the view that it should be extended to ensure that all 
victims or offenders who have been sentenced to imprisonment are entitled to be 
informed of the offender‟s release or escape.  However, as the existing VNS covers 
more serious offences and provides for more detailed disclosure of information, it was 
considered that a lighter touch, more proportionate scheme should be established, 
rather than simply extending the current provisions. 
 
Accordingly, section 27A of the 2014 Act, as inserted by Regulation 15, allows victims 
of offenders sentenced to less than 18 months to request notification of when that 
offender is released or escapes from prison, but does not include some of the 
additional detail which can be provided under sections 16 and 17 of the Criminal 
Justice (Scotland) Act 2003. 
 
Exercise of functions where victim is a child or deceased 
Regulation 16 adds sections 29A and 29B to the 2014 Act to provide for the situations 
where, respectively, a victim is under the age of 18 or where a victim‟s death has been 
caused by the offence in question.  Section 29A allows a child under the age of 18 to 
exercise their rights under the 2014 Act if the competent authority decides it is in their 
best interests.  Section 29A also provides for competent authorities to exercise certain 
of their functions in relation to, or at the request of the child‟s parents if it considers 
that it is in the best interests of the child.  Section 29B covers the transfer of rights to a 
victim‟s relatives where the death of a victim has been caused by the offence in 
question. 
 
Victim Interactions with Competent Authorities 
Sections 3C, 3D ,3E, 3F, 9D and 9E of the 2014 Act, as inserted by the Regulations, 
contain interpretative provisions whereby requests made to, and interactions with, a 
fiscal are to be deemed to be requests made to, and interactions with, the Lord 
Advocate.  Similarly, under these provisions, requests made to, and interactions with, 
a constable or a member of police staff, are to be deemed to be requests made to, and 
interactions with, the chief constable of the Police Service of Scotland. 
 
The obligations in the six sections identified above are triggered by a request made by 
a victim to a competent authority or an interaction between a victim and a competent 
authority.  The interpretative provisions discussed above have been added to those 
sections to deal with the potential argument that a request made to, or an interaction 
with, a constable is not a request made to, or an interaction with, a competent 
authority.  Those requests and interactions are deemed to be requests made to, and 
interactions with, the chief constable.  Similarly, the interpretative provisions deal with 
the argument that a request made to, or an interaction with, a procurator fiscal is not a 
request made to, or an interaction with, a competent authority.  Those requests and 
interactions are deemed to be requests made to, and interactions with, the Lord 
Advocate. 
 
Consultation 
The Regulations have been developed in consultation with the competent authorities 
who will be charged with giving effect to the Directive‟s requirements. 
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Continuing the practice established during development of the Victims and Witness 
(Scotland) Act 2014, workshops have also been held under the auspices of the Victims 
Organisations Collaborative Forum Scotland to share information and seek input to the 
Victims Code for Scotland. 
 
Impact Assessment 
An Equality and Child Rights and Wellbeing Impact Assessment and Privacy Impact 
Assessment have been completed and are attached.  The assessments identify no 
adverse impacts on Equality, Child Rights and Wellbeing or Privacy. 
 
Financial Effects 
A Business and Regulatory Impact Assessment has also been completed and is 
attached.  It highlights no negative or significant regulatory or financial impacts.  Any 
costs to competent authorities will be met from existing budgets. 
 
Strategic Environmental Assessment (“SEA”) 
In terms of SEA and the Scottish Government‟s statutory obligations under the 
Environmental Assessment (Scotland) Act 2005, it is considered that the Regulations 
are likely to have no or minimal effects on the environment and can be exempted 
under Section 7 of the 2005 Act. A pre-screening notification has therefore been 
submitted to the Consultation Authorities, which once processed will be added to the 
SEA Database. 
 
Scottish Government 
Justice Directorate 
3 November 2015 
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ANNEXE 

Victims’ Rights (Scotland) Regulations 2015 [draft] 
 

WRITTEN SUBMISSION FROM CHILDREN 1ST 
 
Children 1st has campaigned for reform of the Scottish justice system to better meet 
the needs of child victims and witnesses for nearly 15 years. CHILDREN 1ST has 
heard and continues to hear first-hand though families we work with in our abuse and 
trauma recovery services, that the current arrangements for child victims and 
witnesses are often unsatisfactory, unjust and damaging to children and young people. 
CHILDREN 1ST staff members have informally supported many children and young 
people throughout their time of being a child witness, many of whom have been 
sexually abused. Children 1st also chairs “Justice for Children”; a Child Witness 
Reform Group established due to strong lay and professional concern that the 
interests of children should be compatible with and indeed enhanced by the Scottish 
justice stem.  
 
Children 1st welcomes the opportunity to comment on the Draft Regulations which will 
give effect to the EU Directive on establishing minimum standards on the rights, 
support and protection of victims of crime – thereby creating enforceable rights for 
victims and ensuring obligations of competent authorities are enshrined in Scots law. 
We are pleased that a Child‟s Rights and Wellbeing Impact Assessment was 
conducted on these Regulations.  
 
We note that the EU Directive directs member states on minimum standards and rights 
for victims of crime. While we welcome Scotland‟s commitment to enshrine these 
standards into Scots law, we consider that Scotland can and should strive to go further 
than minimum rights, and work towards a more progressive policy to ensure our 
Justice system supports and protects the most vulnerable – child victims of crime.   
 
Our response to the consultation on the Regulations focuses on a number of points 
relating to child victims of crime and their support needs. In summary: 
 

 We welcome the amendment to the Victims and Witnesses (Scotland) Act (the 
“Act”) to ensure that the „best interests‟ of the child are considered in cases 
involving child victims. 

 
 We welcome the creation of a Victims‟ Code, however urge Scottish Ministers 

to ensure a child friendly version is created as soon as possible so child victims 
can fully understand their rights and what support is available. 

 
 We support the requirement to provide information to victims about support 

services that are available. In particular, we consider that it is vital that all child 
victims are directed to appropriate and available specialist support services as 
quickly as possible. Children 1st believes that all children and young people who 
have experienced trauma, such as sexual abuse or domestic abuse, have a 
right to recovery, and should be able to access these specialist support services 
at the point of need. 
 

 The EU Directive provides minimum standards for Scotland to adhere to and we 
are pleased that the Regulations seek to adopt these standards. However, 
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Children 1st believes that Scotland can and should go further than these 
minimum standards to ensure that the needs of child victims of crime are met. 

 
General Principles and Child Victims 
 
We warmly welcome the inclusion to the Act of section “1 A(d) that, when dealing with 
victims who are children, the best interests of the child should be considered, taking 
into account the child‟s age, maturity, views, needs and concerns”. This provision 
should ensure that the Lord Advocate, Scottish Ministers, Police, Scottish Court 
Service and the Parole Board have specific regard to this general principle when 
dealing with victims who are children. Furthermore competent authorities can, under 
the new Regulations, exercise certain of their functions in relation to, or at the request 
of the child‟s parent if it considers that it is in the best interests of the child. 
 
Although we understand that the definition of „parent‟ in the regulations refers to any 
person holding parental responsibilities for that child within the meaning of the 
Children Scotland Act, 1995 it would be helpful to clarify the rights of informal kinship 
carers who do not have (or do not yet have) parental responsibilities in this context.  
 
The Victims’ Code 
 
We welcome Regulation 4 which obliges the Scottish Ministers to produce a Victims‟ 
Code for Scotland to set out victims‟ rights clearly and simply and in one place. 
Children 1st are pleased to have been informally consulted by the Scottish Government 
in the initial stages of producing this Victims‟ Code and we are encouraged to learn 
through meeting with Scottish Government officials that our request for a child friendly 
version of the Victims‟ Code will be considered next year. We remain clear that there 
must be a child friendly version of this Victims‟ Code with a suitable format to help 
ensure all children who are victims of crime can understand what their rights are and 
who can help them. We urge the Scottish Government to move forward with the 
creation of this child friendly version as soon as possible. The EU Directive states that 
information and advice should be given by a range of media and in a manner which 
must be understood by the victim.  Appropriate action must be taken by member 
states to assist victims to understand and be understood from the first contact.  The 
Directive also makes it clear that a child‟s best interests must be a „primary 
consideration‟.   
 
We particularly welcome section 3B(1) (a) of Regulation  4 that states the Victims‟ 
Code must set out the types of support that victims may obtain and from whom that 
support can be obtained. We also welcome section 3b (1) (c) of Regulation 4 which 
states this Code must outline who and under what conditions victims may obtain 
special measures. We know from our experience of working with children and young 
people who are victims of crime that some feel they do not receive enough clear, 
timely and easy to understand information about what their rights are, what support is 
available during their case and what sort of measures they can receive to help give 
evidence in court. Having a Victims‟ Code that clearly explains these questions, that is 
easy to understand for children and is widely available will be positive. 
 
Provision of support to victims  
 
It is positive that the Regulations put into law that authorities must provide information 
to victims about relevant victim support services, which includes specific information 
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about relevant specialist support services in place, and emotional, and psychological 
support. It is vital all child victims are directed to appropriate and available specialist 
support services that can help them recover from trauma, as soon as possible. 
Through our experiences of working with children in our abuse and trauma recovery 
services we know that with skilled therapeutic support children can slowly heal and 
make sense of what has happened to them but it is vital that children receive this type 
of specialist support as soon as possible. Our work in supporting children and young 
people in the period between them making a statement to Police and giving evidence 
in court, which is often 12-18 months later, that support to help a young person 
improve their confidence, can greatly assist to prepare them for giving their evidence 
within the court process. Young people and their families frequently cite that with 
consistent support through the period of their wait, they were helped to be as calm and 
prepared as possible. This is particularly relevant because for many victims, giving 
evidence and the court process itself can be traumatising. It is therefore important that 
authorities do not just provide the information to victims, but ensure that there are 
enough services to meet demand and ensure that there are not barriers to accessing 
these services. 
 
Assistance to communicate  
 
Whilst we welcome the addition of a new section (3E) obliging a competent authority to 
take appropriate measures to ensure that a victim understands and is understood in 
certain actions with a competent authority, we would welcome clarification as to how 
competent authorities will ensure that children and young people are assisted to 
understand the information given to them, and in turn for children and young people to 
be understood. Children 1st would like to highlight that it is vital that specific 
consideration should be given to child victims here as their ability to understand and to 
communicate will greatly differ according to their age and stage of development and if 
they have suffered trauma, for example if they are victim of sexual abuse. This is 
particularly important given that research shows that children with learning difficulties 
and disabilities are at an increased risk of abuse and for many, their additional needs 
will impact their communication, and/or comprehension. We consider it important that 
children are supported by appropriate staff who are trained in child communication and 
understand the impact of trauma on children. 
 
We note that subsection (b) states that where an authority considers that a person 
requires assistance to communicate, the authority must, subject to two exceptions, 
allow the person to be assisted by someone of the person‟s choice. This must be 
carefully considered in terms of children as the onus is on the victim to organise 
support and identify an appropriate person. 
 
Further measures to meet the needs of vulnerable child victims and witnesses in 
Scotland 
 
As noted above, Children 1st considers that Scotland could and should go further than 
the minimum standards set out in the EU Directive. We believe that there are a 
number of areas that have not been met by the Act or the Regulations and in order for 
Scotland to be world-leading and the best place in the world to grow up there are a 
number of changes that should be urgently considered. 
 
1. We recommend that intermediaries are introduced as an interim step (in advance 

of further, more systemic changes) using the powers under section 21 of the 
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Victims and Witnesses (2014) Act to prescribe further special measures. 
Intermediaries are highly-trained individuals in child communication who relay 
questions to children from advocates and lawyers during cross-examination to 
ensure that children can understand what they are being asked. Intermediaries are 
currently used in differing models in England and Wales and other jurisdictions 
such as South Africa. Scotland is notably behind many other areas of the world due 
to the lack of intermediaries in the current criminal justice system. 

 
2. There should be full consideration of how child-centred and child-focused models 

can be adapted for implementation in Scotland, such as elements of the „Barnehus 
model‟ used with child victims and witnesses in Norway, with the aim of seeing real 
change to access to justice and improvements in the experiences of child victims 
and witnesses in Scotland. The development of a model for Scotland should 
include consideration of the following elements: 

 
 Support for child victims and witnesses by appropriate staff who are trained in 

child communication and understand the impact of trauma on children. 
 
 A custom built, child-friendly centre making the experience less traumatic for 

children, and more focused on their needs. 
 
 A process for initially speaking out about abuse and a professional response 

that is child-centred and at the child‟s own pace. 
 
 Highly trained interviewers, familiar with child communication and protection 

best practice, who take into account children‟s rights and their individual needs 
and make efforts to ensure that evidence is collected at the start and used later, 
without the need for the child to repeat their experiences. 

 
 A child attends just one forensic interview hearing which is observed and 

guided by a judge and legal representatives for the defence, prosecution and 
victim. The interview consists of a structured approach according to established 
protocols. The interviewer is the only person who questions the child witness 
and all other people are in another room watching via video link. 

 
 The hearing happens as soon as possible following the child‟s complaint. 
 
 Steps are taken to consider how an inquisitorial approach could be used with 

children and young people. At the very least cross-examination should be kept 
to a minimum, is pre-recorded, with any questions reviewed for suitability 
beforehand. 

 
 Reduction of waiting times and delays for children and families. 
 
 Access to family support and advocacy workers to keep children and young 

people and their families informed throughout the process. 
 
 Access to therapeutic and medical support as required that includes intensive 

trauma recovery support. Medical examinations and support services should be 
located in one place and should take into account the overall wellbeing of the 
child or young person. Holistic aftercare support should be provided following a 
child‟s interaction with the justice system.  
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 Family and child to have a support worker or advocacy worker who will keep 

them informed throughout the process. 
 
 Accessibility for people in a variety of locations across Scotland, including those 

in remote and rural areas. 
 
Children 1st 
1 December 2015 
 

WRITTEN SUBMISSIN FROM THE FACULTY OF ADVOCATES 
 
1. The Draft Regulations appear broadly to meet the requirements of Directive 
2012/29/EU and codify much of what is already performed by Police Scotland and 
COPFS. However we anticipate that much of the detail will appear in the “Victims‟ 
Code”, which is yet to be produced. 
 
2. We consider that the meaning of a “criminal investigation” in the Directive - 
using a purposive interpretation - is wider than set out in Regulation 9A which appears 
to be restricted to a “relevant interview”. What of: identification parades, searches and 
seizures of property, locus visits etc., which are part of an investigation? What of a 
precognition by the Crown prior to service of an Indictment, which is also arguably 
covered? 
 
3. Whether the aim of the measures, as set out in the policy statement of “clear, 
enforceable, rights… etc.”, has been achieved, is perhaps debatable. There is to be a 
complaints process (Reg. 3A) if a victim apprehends that their rights have been 
breached. (Perhaps the complaints process ought also to be in respect of a 
prospective breach in order for the competent authority to remedy the matter at the 
earliest point). Unsurprisingly there does not appear to be a recognised mode of 
redress; and there is no independent body to which complaint may be made. 
 
4. We consider that a “Victims‟ Commissioner” might now be considered in order 
to: (a) coordinate the various rights and obligations across the competent authorities; 
(b) deal with complaints that have not been satisfactorily resolved; (c) to review the 
Code; and (d) enforce the Regulations. (We note that the Victims‟ Commissioner 
(Scotland) Bill 2010, fell, but that such a body has been introduced in England and 
Wales and elsewhere). 
 
Faculty of Advocates 
1 December 2015 
 

WRITTEN SUBMISSION FROM SCOTLAND‟S CAMPAIGN AGAINST 
IRRESPONSIBLE DRIVERS 

 
SCID welcomes the opportunity to respond to the Justice Committees call for evidence 
on the draft legislation; Victims‟ Rights (Scotland) Regulations. 
 
It may be helpful to provide a brief background on SCID. 
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SCID, (Scottish Campaign against Irresponsible Drivers)4 was formed in 1985 by 
Wendy Moss as a result of a fatal road crash in which her only son was killed. Since 
that time SCID has helped and advised hundreds of Scottish families who have lost a 
loved one as a result of a road crash. 
 
SCID Objectives: 

 To help and advise victim families of road crashes 

 To seek to restructure the Law as it applies to Criminal Traffic Offences which 
have caused   death or injury 

 To deter irresponsible drivers by the imposition of more relevant sanctions 

 To encourage drivers, through education, to adopt safer standards. 
 
Background 
 
In 2012, the European Parliament and the Council reached an agreement about a 
Directive (Directive 2012/29/EU) establishing minimum standards on the rights, 
support and protection of victims of crime, as part of a legislative package which aims 
at strengthening the rights of victims in the EU and which also includes a proposal for 
a Regulation on mutual recognition of protection measures in civil matters and a 
communication on strengthening victims' rights in the EU.  
 
Part of the Directive addresses road victims. Article 2 (1) defines road victims as: 

(i) a natural person who has suffered harm, including physical, mental or 
emotional harm or economic loss which was directly caused by a criminal 
offence; 

(ii) family members of a person whose death was directly caused by a criminal 
offence and who have suffered harm as a result of that person's death. 

 
1. The proposed draft Victims’ Rights (Scotland) Regulations 2015 does not 
meet the underlying purpose of the Directive (as set out in paragraph 6 of the Scottish 
Government‟s policy note); of “creating clear enforceable rights for victims, codifying 
many of the administrative practices which victims currently rely upon” 
 
For the past 6 years SCID has been campaigning on behalf of families bereaved and 
victims injured by culpable drivers, for the right to opt-in to a system whereby they can 
receive information, if they wish, of when offenders apply to the court to have their 
driving licence restored before the period on disqualification imposed by the court has 
been completed5.  
 
Vvictims‟ injured and families bereaved by road crashes have no knowledge that the 
penalty of disqualification imposed on offenders by the courts will not be fulfilled and 
thus have no input into the process.  These victims suffer secondary victimisation 
when reading in newspapers or hearing in the media that an offender‟s ban has been 
rescinded.  
 
The absence of an “opt-in” system to inform families who have been bereaved or 
victims seriously injured in road crashes by these drivers, discriminates against 
victims; leaving victims with no remedy. 

                                            
4
 www.SCID.org.uk 

5
 https://www.gov.uk/driving-disqualifications/apply-to-reduce-your-disqualification-period 

http://www.legislation.gov.uk/sdsi/2015/9780111029770/pdfs/sdsipn_9780111029770_en.pdf
http://www.scid.org.uk/
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Statistics 2010 2011 2012 2013 

Number of Convicted persons that applied 
for early removal of disqualification from 
driving* 

336 323 311 234 

Number of Convicted persons that applied 
for early removal of disqualification and were 
successful* 

222 235 228 183 

*RE: FOI2014248 Request for information 21st January 2015 (Scottish Court 
Service) 

Number of victims informed of offenders 
application for early removal of 
disqualification. 

0 0 0 0 

 
While the UK ruling allows offenders who have killed or maimed innocent road users to 
apply for early restoration of their driving licence, this should not be a passive process 
but should be the subject of equal transparency within the rights of victims and of 
consideration of the public interest before a determination is made by the court. 
 
A comparison and scrutiny of victims‟ rights within the Criminal Justice System must 
be drawn between:  
 

(a) The current Victim Notification Scheme (VNS) which  allows victims of all 
crimes to “opt-in” to be informed, if they wish, of the release of an offender 
sentenced to 18 months or more in prison and entitles victims to information 
about the offender being considered either for parole or release on Home 
Detention Curfew; and 

(b) The absence of an opt-in system which denies bereaved families and 
victims seriously injured of  the right to be told, if they wish, when offenders 
sentenced to a driving disqualification of 2+ years apply to the court for early 
restoration of their driving licence.  

 
The sentencing of offenders who kill and maim innocent road users by careless and 
illegal driving is unique in that the majority of offenders receive community service and 
a mandatory disqualification from driving. These victims will not be eligible to 
participate in the VNS and additionally, under current law, are excluded from the right 
to know (and have any input) when an offender applies to the court to have their 
driving licence rescinded.  
 
Over the past six years there has been much correspondence coming and going 
between SCID and the Scottish Government on this issue.   It appears the proposed 
“opt-in” system is a devolved matter. This being the case, there was the suggestion by 
the Scottish Government that an administrative process would be explored to resolve 
the issue. An administrative process was deemed to be not financially viable, due of 
the low numbers of bereaved families who would be eligible to opt-in to such a system. 
While SCID agrees the numbers of bereaved families who would be eligible to opt-in to 
a system are very low we do not agree that this is a reason to discriminate against 
these families and it is not compliant with the “Directive”.  Additionally, consideration 
has not been given by the Scottish Government to the numbers of victims seriously 
injured by culpable drivers who would be eligible to opt-in to the system.  
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The draft Victims’ Rights (Scotland) Regulations 2015 states under - Right to 
receive information concerning release of offender: 
 
15. After section 27 of the Act, insert— “Notification of victims in relation to release etc. 
of short term prisoners.” calls for  an amendment to include the right of  victims of road 
crashes to be notified when  offenders  apply to the court for early restoration of driving 
licence and have some input into the process. 
 
Only then will; every victim of culpable drivers be treated with respect and dignity and 
benefit from a range of rights in line with their individual needs. 
 
Margaret Dekker 
SCID Researcher/secretary 
29 November 2015 
 

WRITTEN SUBMISSION FROM THE SCOTTISH PRISON SERVICE 
 
Thank you for providing SPS with an opportunity to provide evidence to the Justice 
Committee on the draft Victims' Rights (Scotland) Regulations.  The Committee will be 
aware that SPS is an Agency of the Scottish Government and that I am accountable to 
Scottish Ministers for the operation of SPS; for advising them on policy on prisons; for 
the management of SPS; and for planning its future development.  I confirm, as part of 
the Justice family, we have been working closely with colleagues in the Scottish 
Government, and other Agencies, on the areas of the Regulations which impact on us. 
 
The main impact on SPS from the Regulations will be the "Right to receive information 
concerning the release of an offender".  This is a new right for victims of offenders 
sentenced to less than 18 months in prison and creates a new obligation upon SPS.  
The Committee will be aware that the Victim's Rights Directive obliges Member States 
to give victims the basic right to be informed when an offender escapes or is released 
from custody.  This right is not qualified by reference to the length of sentence an 
offender receives and I agree that the current Victims' Notification Scheme (VNS) does 
not extend far enough.  The extension of the right to receive information on the release 
or escape of an offender to all victims is a pragmatic, manageable and supportive 
step. 
 
It is difficult to assess the precise impact of extending this information to all victims, 
however, SPS had already agreed resources to manage the impact of the Victims and 
Witnesses (Scotland) Act 2014 and any further legislative changes arising from the 
implementation of the Victim's Rights Directive.  The increase in the number of victims 
requesting this information will be gradual and resources will be deployed 
incrementally as the number of victims seeking this information increases. 
 
SPS fully supports these Regulations which further put victims' interests at the heart of 
the on-going improvements to the justice system, giving an increased number of 
victims access to opportunities to receive information. 
 
Colin McConnell 
Chief Executive 
18 November 2015 
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WRITTEN SUBMISSION FROM SCOTTISH WOMEN‟S AID 
 
Foreword 
 
Scottish Women's Aid (“SWA”) is the lead organisation in Scotland working to end 
domestic abuse. We play a vital role in campaigning and lobbying for effective 
responses to domestic abuse.  
 
We provide advice, information, training and publications to our 37 member groups 
and to a wide variety of stakeholders. Our members are local Women‟s Aid groups 
which provide specialist services, including safe refuge accommodation, information 
and support to women, children and young people.  
 
An important aspect of our work is ensuring that women and children with experience 
of domestic abuse get both the services they need and an appropriate response from 
the civil and criminal justice systems. 
 
We welcome the opportunity to comment on these draft Regulations. 
 
Regulation 2 
 
In furtherance of the provisions of Article 1 of the Directive and the objectives set out in 
that Article and Recital 10, Regulation 2 requires the addition of wording to the effect 
that the exercise of the rights under the Act and the provision of support is not 
conditional on a victim‟s residence status, citizenship or nationality.  
http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32012L0029&from=en 
 
Recital 10 of the Directive states “This Directive does not address the conditions of the 
residence of victims of crime in the territory of the Member States. Member States 
should take the necessary measures to ensure that the rights set out in this Directive 
are not made conditional on the victim's residence status in their territory or on the 
victim's citizenship or nationality. Reporting a crime and participating in criminal 
proceedings do not create any rights regarding the residence status of the victim.”  
 
Reference is also made to pages 8 and 9 of the European Commission‟s DG Justice 
Guidance document on Directive‟s transposition and implementation. 
http://ec.europa.eu/justice/criminal/files/victims/guidance_victims_rights_directive_en.p
df 
 
Regulation 3- Complaints process 
 
This Regulation should follow the wording of Article 3 of the Directive in that the 
complaints processes should enable the victim to make the complaint in a language 
that they understand or by receiving the necessary linguistic assistance.  
 
Regulation 4- Provision of information and support to victims 
 
3B -The Victims’ Code for Scotland 
 
In the listing of information that the Victims‟ Code for Scotland will either contain or 
signpost to, in pursuance of Articles 6 and 8 of the Directive and also page 24 of the 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32012L0029&from=en
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32012L0029&from=en
http://ec.europa.eu/justice/criminal/files/victims/guidance_victims_rights_directive_en.pdf
http://ec.europa.eu/justice/criminal/files/victims/guidance_victims_rights_directive_en.pdf
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Guidance paper, subsection 3B(a) should be expanded to clarify that support is 
available whether or not the victim reports the crime, as follows:  
 
“…(a) the types of support that victims may obtain and from whom that support can be 
obtained, regardless as to whether or not the crime has been reported.” 
 
Also, the following bullet points should be added to the list 

 “any decision not to proceed with or to end an investigation or not to prosecute 
the offender  

 the criminal proceedings instituted” 
 
Further, in relation to provision of information and support to victims and referral to 
providers of support services, we would draw the Committee‟s attention to the 
obligations placed on the Scottish Government under Articles 8 and 9 of the Directive, 
in terms of ensuring that victims have access to specialist support services, and the 
right of women and children victims of gender-based violence to access specialist. 
This is referred to in the wording of Recital 17 “Violence that is directed against a 
person because of that person's gender, gender identity or gender expression or that 
affects persons of a particular gender disproportionately, is understood as gender-
based violence. It may result in physical, sexual, emotional or psychological harm, or 
economic loss, to the victim. Gender-based violence is understood to be a form of 
discrimination and a violation of the fundamental freedoms of the victim and includes 
violence in close relationships, sexual violence (including rape, sexual assault and 
harassment), trafficking in human beings, slavery, and different forms of harmful 
practices, such as forced marriages, female genital mutilation and so-called „honour 
crimes‟. Women victims of gender-based violence and their children often require 
special support and protection because of the high risk of secondary and repeat 
victimisation, of intimidation and of retaliation connected with such violence.”  
 
Regulation 5- Assisting victims to communicate 
 
3E- Victims’ right to understand and to be understood 
 
Article 3(3) of the Directive states “...3. Unless contrary to the interests of the victim or 
unless the course of proceedings would be prejudiced, Member States shall allow 
victims to be accompanied by a person of their choice in the first contact with a 
competent authority where, due to the impact of the crime, the victim requires 
assistance to understand or to be understood..” 
 
This intention is not reflected in 3E(6) which states that this right is conditional upon 
the competent authority considering that the person requires assistance to 
communicate. The Directive and accompanying Guidance do not appear to contain 
any such qualification of this particular right and the Guidance document states, at 
page 12 in its commentary on Article 3 “…Paragraph 3 gives victims the right to be 
accompanied by a person of their choice in their first contact with the authorities if they 
need assistance due to the impact of the crime or if the victim has difficulties 
understanding proceedings or to be understood. The purpose of this right is to 
practically assist the victim and to provide moral support when reporting a crime…”    
 
Therefore, the Regulations should state that either the competent authority, or the 
victim themselves, must identify that this particular form of assistance should be 
provided 
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3F- Victims’ right to interpretation and translation 
 
In setting out these rights, Article 7 of the Directive states at paragraph 3 “… 
Translations of such information shall include at least any decision ending the criminal 
proceedings related to the criminal offence suffered by the victim, and upon the 
victim's request, reasons or a brief summary of reasons for such decision, except in 
the case of a jury decision or a decision where the reasons are confidential in which 
cases the reasons are not provided as a matter of national law.” This information 
should be inserted into 3F 
 
Regulation 13- Protection of victims during criminal proceedings 
 
9A- Victims’ right to protection during criminal investigation  
 
This implements Article 20 of the Directive, but that Article does not limit such 
protection to interviews carried out solely by the police. The victim may meet the Fiscal 
or VIA service prior to the trial, will be precognosed by the Crown in solemn cases and 
in sexual offence cases, there may be meetings between the Crown and the victim 
prior to trial. The victim must be able to be accompanied by a person of their choice at 
all and any meetings with competent authorities, unless there is a very good reason, 
based on, a possible contrary interest or prejudice to the proceedings and the section 
should be amended to reflect this position. 
 
Regulation 15 Right to receive information concerning release of offender 
 
“Notification of victims in relation to release etc. of short term prisoners 
 
The new section, 27A, enabling a victim to now obtain, on request,  information about 
the release of, including license conditions imposed, or escape of, a prisoner 
sentenced to imprisonment or detention for less than 18 months, is welcome and will 
be of use to women experiencing domestic abuse.  
 
While noting that this new section does not allow for the provision of information 
currently provided in sections 16 and 17 of the Criminal Justice (Scotland) Act 2003, 
such as the death or transfer of a prisoner, information under section 16 that the 
convicted person has become eligible for temporary release is something that would 
be valuable for victims, particularly women, children and young people experiencing 
domestic abuse, in terms of safety planning and accessing refuge and other 
alternative temporary and permanent housing options. 
 
Article 25 and Recital 61- Training of Practitioners 
 
The Regulation does not address this and we would welcome the Scottish 
Government‟s intentions to progress their work to ensure that all  “officials” and 
“practitioners” in the criminal justice system coming into contact with women, children 
and young people experiencing domestic and sexual abuse,  including, but not limited 
to those specifically mentioned in the Directive ( police, court staff, judges, prosecutors 
and  legal professionals) receive targeted, specialist training from  experienced, 
specialist support organisations such as Scottish Women‟s Aid. 
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Louise Johnson 
National Worker - Legal Issues 
1 December 2015 
 

WRITTEN SUBMISSION FROM VICTIM SUPPORT SCOTLAND 
 
Victim Support Scotland (VSS) is the largest organisation in Scotland supporting 
people affected by crime.  We provide practical help, emotional support and essential 
information to victims, witnesses and others affected by crime within each local 
authority and every Sheriff and High Court in Scotland.  The service is free, 
confidential and is provided by volunteers.  Victim Support Scotland welcomes the 
opportunity to provide our initial thoughts on the draft Victims‟ Rights (Scotland) 
Regulations to the Committee, given the short timeframe to provide a response.        
 
The EU Directive 2012/29/EU of the European Parliament and of the Council of 25 
October 2012, establishing minimum standards on the rights, support and protection of 
victims of crime provides minimum levels of rights and services that victims must be 
able to access across the EU. The Directive is aimed at improving the manner in which 
victims are treated within the European Union, and every Member State had three 
years from its adoption to implement the rights into their national legislation and 
administrative procedures.  It should be recognised that the Directive has direct effect 
and is applicable to victims of crime in Scotland, whether or not it has been fully 
transposed into national legislation in Scotland.   
 
Scotland must however take responsibility to ensure that national legislation provides 
adequate recognition, support and protection, assistance and remedies for victims and 
witnesses of crime.  VSS welcomes the introduction of the Victims‟ Rights (Scotland) 
Regulations as fuller implementation of the Directive, following on from the Victims and 
Witnesses (Scotland) Act 2014, parts of which are still to come into force.  Taken 
together, we regard this legislation as a major step forward towards improving the 
position of victims and witnesses of crime in Scotland.  In addition, it is our view that 
the Regulations will enable victims to more readily challenge competent authorities if 
their rights as provided by the Directive are not upheld.   
 
VSS has previously identified areas of the EU Directive that would not be fully 
transposed by the Victims and Witnesses (Scotland) Bill, at the time of progression of 
the Bill through Parliament.  We are not in the position to provide an in-depth analysis 
of the Regulations with the time that has been given to us, but would welcome the 
opportunity to provide this at a later date.   
 
We believe that the focus of the Scottish Government and Scottish Parliament should 
be on ensuring that our criminal justice system is tailored to the needs of victims and 
witnesses in Scotland, rather than on solely meeting European or international 
legislative requirements.  The full transposition of the Directive will ensure only a 
minimum standard of rights, support and protection for victims of crime, rather than the 
level of treatment for victims and witnesses to which we should aspire within Scotland.  
The Victim Support Scotland Manifesto 2015-20196 lists the main changes and 
improvements we wish to see for victims and witnesses across Scotland to ensure that 
they receive the best possible care and support from all agencies within the criminal 
justice sector.   
 

                                            
6
 http://www.victimsupportsco.org.uk/wp-content/uploads/2015/07/VSS-Manifesto-2015-19.pdf  

http://www.victimsupportsco.org.uk/wp-content/uploads/2015/07/VSS-Manifesto-2015-19.pdf
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Alongside the implementation of procedural rights, emphasis should be placed on 
facilitating changes in behaviour and attitudes towards victims through training of 
practitioners; this would ensure that victims are seen as an integral part of any criminal 
justice process and are provided with the respect, support and encouragement they 
need to return to as normal a life as possible after crime.  Significance must also be 
placed on the promotion of victims‟ rights, ensuring that victims know how to access 
these.  Victims should be enabled to challenge any infringement of their rights 
effectively and timeously, with issues dealt with as they occur and with as little 
administrative burden placed on the victim as possible.  
 
Victim Support Scotland 
7 December 2015 
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